INDEPENDENT REVIEW PROCESS
INTERNATIONAL CENTRE FOR DISPUTE RESOLUTION
ICDR CASE NO. 01-18-0004-2702

AFILIAS DOMAINS NO. 3 LTD.

(Claimant)
V.
INTERNET CORPORATION FOR ASSIGNED
NAMES AND NUMBERS
(Respondent)
INDEX TO DOCUMENTS SUBMITTED WITH
ICANN’S REJOINDER
I. Exhibits
Exhibit Description

R-17  |Convention on the Recognition and Enforcement of Foreign Arbitral Awards

(New York, 1958)
R-18  [Letter from R. Johnston to E. Enson (23 August 2016), ICANN-WEB 000001
R-19  |[Email chain among the ICANN Board (28 July 2016, ICANN-WEB 000844
R-20  [Letter from S. Marenberg to ICANN (28 February 2018), ICANN-WEB 000236
R-21  [Transmission email from S. Sheard to Settlement Comments attaching Registry

Operators’ Submission Re: Objections to the Proposed Verisign Settlement
R-22 IDetermination of The Board Governance Committee (BGC), Reconsideration

Request 14-11 (29 April 2014)
R-23  |Board of Directors — ICANN
R-24  |Welcome to ICANN!
R-25 |Governmental Advisory Committee webpage
R-26  |[New Generic Top-Level Domains — Contracting & the Registry Agreement
R-27 [ICANN’s Independent Review Process Documents
R-28  |Afilias Limited, BRS Media, Inc. & Tin Dale, LLC v. ICANN (.RADIO) —

[Withdrawn
R-29  |Transcript of Hearing on Afilias” Application of 29 April 2020 (11 May 2020)
R-30  [ICANN’s Response to Afilias’ DIDP, Request No. 20180223-1 (24 March 2018)
R-31 |Afilias Domains No. 3 Limited Reconsideration Request (23 April 2018)

NAI-1513301765v1

I




R-32 Determination of the Board Accountability Mechanisms Committee (BAMC),
Reconsideration Request 18-7 (5 June 2018)

R-33  INew Generic Top-Level Domains — Update On Application Status And
Contention Sets

R-34  [[CANN Board Selects New .org Registry Operator (14 October 2002)

R-35  |Verisign, Inc. v. ICANN, Complaint (26 February 2004)

R-36  |Verisign, Inc. v. ICANN, ICANN’s Cross-Complaint (12 November 2004)

R-37  |Letter from P. Kane to ICANN (8 January 2013)

R-38 |Fegistry, LLC, Minds + Machines Group, Ltd., Radix Domain Solutions Pte Ltd.,
and Domain Ventures Partners PCC Limited v. [CANN, ICANN’S Response to
Request for Independent Review (3 February 2020)

R-39 |Bylaws For Internet Corporation For Assigned Names And Numbers (as amended
11 April 2013)

R-40  |Dechert LLP — Anif H. Ali

R-41 [ICANN Documentary Information Disclosure Policy

R-42  |Cooperative Engagement and Independent Review Processes
Status Update (26 September 2016)

R-43  |Afilias Limited’s Reconsideration Request (26 September 2014)

I1. Legal Authorities

No. Description
RILA-4 Wtkins, Kroll (Guam), Limited v. Cabrera, 295 F.2d 21 (9th Cir. 1961)
RLA-5 | Berg & Berg Enters., LLC v. Boyle, 178 Cal. App. 4th 1020 (2009)
RLA-6 | CAZA Drilling (California), Inc. v. TEG Oil & Gas U.S.A., Inc.,
142 Cal. App. 4th 453 (2006)
i Elmore v. Cone Mills Corp., 187 F.3d 442 (1999)
RLA-8 . .
Estate of Amaro v. City of Oakland, No. C09-01019 WHA, 2010 WL
669240 (N.D. Cal. Feb. 23, 2010)
RLA-9 Everest Inv’rs 8 v. McNeil Partners, 114 Cal. App. 4th 411 (2003)

NAI-1513301765v1




RLA-10 1 ve Katz Interactive Call Processing Patent Litig.,
Nos. 07-NL-1816, 01-2196 RGK, 2009 WL 1351043 (C.D. Cal. May 1,
2009)
RLA-11
Inland ConcreteEnters., Inc. v. Kraft, 318 F.R.D. 383 (C.D. Cal. 2016)
RLA-12 Krolikowski v. San Diego City Employees’ Ret. Sys.,
24 Cal. App. 5th 537 (2018)
RLA-13 Lamden v. La Jolla Shores Clubdominium Homeowners Ass’n,
21 Cal. 4th 249 (1999)
RLA-14 11 ra v, Willows Joint Venture, No. B145113, 2002 WL 705962
(Cal. Ct. App. Apr. 24, 2002)
RLA-15 Lee v. Interinsurance Exch., 50 Cal. App. 4th 694 (1996)
RLA-16 : ; i
Lukovsky v. City and Cty. of San Francisco, 535 F.3d 1044 (9th Cir.
2008)
RLA-17 Republic Ins. Co. v. Great Pac. Ins. Co., 261 Cal. Rptr. 863
(Cal. Ct. App. Aug. 31, 1989)
RLA-18
Romero v. Cty. of Santa Clara, 3 Cal. App. 3d 700 (1970)
RLA-19 :
Sood v. Grief, No. H033875, 2010 WL 2595128 (Cal. Ct. App. June 29,
2010)
RLA-20 Yeager v. Bowlin, No. CIV. 2:08-102 WBS JM, 2010 WL 95242
(E.D. Cal. Jan. 6, 2010)
RLA-21 | Cal. Civ. Code § 1859
RLA-22 | Cal. Corp. Code § 5231
RLA-23 | Cal. Rule of Court rule 8.1105
RLA-24 | Cal. Rule of Court rule 8.1115

NAI-1513301765v1




Exhibit R-17



Convention on the Recognition and

Enforcement of Foreign Arbitral Awards

(New York, 1958)

UNITED NATIONS



The United Nations Commission on International Trade Law (UNCITRAL)
is a subsidiary body of the General Assembly. It plays an important role in
improving the legal framework for international trade by preparing international
legislative texts for use by States in modernizing the law of international trade
and non-legislative texts for use by commercial parties in negotiating
transactions. UNCITRAL legislative texts address international sale of goods;
international commercial dispute resolution, including both arbitration and
conciliation; electronic commerce; insolvency, including cross-border insolvency;
international transport of goods; international payments; procurement and
infrastructure development; and security interests. Non-legislative texts include
rules for conduct of arbitration and conciliation proceedings; notes on organizing
and conducting arbitral proceedings; and legal guides on industrial construction
contracts and countertrade.

Further information may be obtained from:

UNCITRAL secretariat, Vienna International Centre,
P.O. Box 500, 1400 Vienna, Austria

Telephone: (+43-1) 26060-4060 Telefax: (+43-1) 26060-5813
Internet: www.uncitral.org E-mail: uncitral@uncitral.org
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NOTE

Symbols of United Nations documents are composed of capital letters com-
bined with figures. Mention of such a symbol indicates a reference to a United
Nations document.

The publication reproduced here is a revised version in which part three of
the original publication of 2009 has been removed.

Material in this publication may be freely quoted or reprinted, but
acknowledgement is requested, together with a copy of the publication
containing the quotation or reprint.
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Introduction

Objectives

Recognizing the growing importance of international arbitration as a means
of settling international commercial disputes, the Convention on the Recog-
nition and Enforcement of Foreign Arbitral Awards (the Convention) seeks
to provide common legislative standards for the recognition of arbitration
agreements and court recognition and enforcement of foreign and non-
domestic arbitral awards. The term ‘“non-domestic” appears to embrace
awards which, although made in the state of enforcement, are treated as
“foreign” under its law because of some foreign element in the proceedings,
e.g. another State’s procedural laws are applied.

The Convention’s principal aim is that foreign and non-domestic arbitral
awards will not be discriminated against and it obliges Parties to ensure
such awards are recognized and generally capable of enforcement in their
jurisdiction in the same way as domestic awards. An ancillary aim of the
Convention is to require courts of Parties to give full effect to arbitration
agreements by requiring courts to deny the parties access to court in con-
travention of their agreement to refer the matter to an arbitral tribunal.

Key provisions

The Convention applies to awards made in any State other than the State in
which recognition and enforcement is sought. It also applies to awards “not
considered as domestic awards”. When consenting to be bound by the
Convention, a State may declare that it will apply the Convention
(a) in respect to awards made only in the territory of another Party and
(b) only to legal relationships that are considered “commercial” under its
domestic law.

The Convention contains provisions on arbitration agreements. This aspect
was covered in recognition of the fact that an award could be refused
enforcement on the grounds that the agreement upon which it was based
might not be recognized. Article II (1) provides that Parties shall recognize



written arbitration agreements. In that respect, UNCITRAL adopted, at its
thirty-ninth session in 2006, a Recommendation that seeks to provide guidance
to Parties on the interpretation of the requirement in article II (2) that an arbitration
agreement be in writing and to encourage application of article VII (1) to allow any
interested party to avail itself of rights it may have, under the law or treaties of
the country where an arbitration agreement is sought to be relied upon, to seek
recognition of the validity of such an arbitration agreement.

The central obligation imposed upon Parties is to recognize all arbitral awards
within the scheme as binding and enforce them, if requested to do so, under
the lex fori. Each Party may determine the procedural mechanisms that may be
followed where the Convention does not prescribe any requirement.

The Convention defines five grounds upon which recognition and enforce-
ment may be refused at the request of the party against whom it is invoked.
The grounds include incapacity of the parties, invalidity of the arbitration
agreement, due process, scope of the arbitration agreement, jurisdiction of
the arbitral tribunal, setting aside or suspension of an award in the country
in which, or under the law of which, that award was made. The Convention
defines two additional grounds upon which the court may, on its own
motion, refuse recognition and enforcement of an award. Those grounds
relate to arbitrability and public policy.

The Convention seeks to encourage recognition and enforcement of awards
in the greatest number of cases as possible. That purpose is achieved through
article VII (1) of the Convention by removing conditions for recognition
and enforcement in national laws that are more stringent than the conditions
in the Convention, while allowing the continued application of any national
provisions that give special or more favourable rights to a party seeking to
enforce an award. That article recognizes the right of any interested party
to avail itself of law or treaties of the country where the award is sought
to be relied upon, including where such law or treaties offer a regime more
favourable than the Convention.

Entry into force

The Convention entered into force on 7 June 1959 (article XII).

How to become a party

The Convention is closed for signature. It is subject to ratification, and is
open to accession by any Member State of the United Nations, any other
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State which is a member of any specialized agency of the United Nations,
or is a Party to the Statute of the International Court of Justice (articles VIII
and IX).

Optional and/or mandatory declarations and notifications

When signing, ratifying or acceding to the Convention, or notifying a terri-
torial extension under article X, any State may on the basis of reciprocity
declare that it will apply the Convention to the recognition and enforcement
of awards made only in the territory of another Party to the Convention. It
may also declare that it will apply the Convention only to differences arising
out of legal relationships, whether contractual or not, which are considered
as commercial under the national law of the State making such declaration
(article I).

Denunciation/Withdrawal

Any Party may denounce this Convention by a written notification to the
Secretary-General of the United Nations. Denunciation shall take effect one
year after the date of the receipt of the notification by the Secretary-General
(article XIII).






Part one

UNITED NATIONS CONFERENCE ON INTERNATIONAL
COMMERCIAL ARBITRATION,
NEW YORK, 20 MAY-10 JUNE 1958

Excerpts from the Final Act of the United Nations Conference on
International Commercial Arbitration'

“l. The Economic and Social Council of the United Nations, by resolution
604 (XXI) adopted on 3 May 1956, decided to convene a Conference of
Plenipotentiaries for the purpose of concluding a convention on the recogni-
tion and enforcement of foreign arbitral awards, and to consider other pos-
sible measures for increasing the effectiveness of arbitration in the settlement
of private law disputes.

[...]

“12. The Economic and Social Council, by its resolution convening the
Conference, requested it to conclude a convention on the basis of the draft
convention prepared by the Committee on the Enforcement of International
Arbitral Awards, taking into account the comments and suggestions made by
Governments and non-governmental organizations, as well as the discussion at
the twenty-first session of the Council.

“13.  On the basis of the deliberations, as recorded in the reports of the work-
ing parties and in the records of the plenary meetings, the Conference prepared
and opened for signature the Convention on the Recognition and Enforcement
of Foreign Arbitral Awards which is annexed to this Final Act.

[...]

“16. In addition the Conference adopted, on the basis of proposals made
by the Committee on Other Measures as recorded in its report, the following
resolution:

'The full text of the Final Act of the United Nations Conference on International Commercial
Arbitration (E/CONF.26/8Rev.1) is available at http://www.uncitral.org



“The Conference,

“Believing that, in addition to the convention on the recognition and
enforcement of foreign arbitral awards just concluded, which would contri-
bute to increasing the effectiveness of arbitration in the settlement of private
law disputes, additional measures should be taken in this field,

“Having considered the able survey and analysis of possible measures
for increasing the effectiveness of arbitration in the settlement of private law
disputes prepared by the Secretary-General (document E/CONF.26/6),

“Having given particular attention to the suggestions made therein for
possible ways in which interested governmental and other organizations may
make practical contributions to the more effective use of arbitration,

“Expresses the following views with respect to the principal matters
dealt with in the note of the Secretary-General:

“1. It considers that wider diffusion of information on arbitration laws,
practices and facilities contributes materially to progress in commercial
arbitration; recognizes that work has already been done in this field by
interested organizations,> and expresses the wish that such organizations, so
far as they have not concluded them, continue their activities in this regard,
with particular attention to coordinating their respective efforts;

“2. It recognizes the desirability of encouraging where necessary the
establishment of new arbitration facilities and the improvement of existing
facilities, particularly in some geographic regions and branches of trade; and
believes that useful work may be done in this field by appropriate govern-
mental and other organizations, which may be active in arbitration matters,
due regard being given to the need to avoid duplication of effort and to
concentrate upon those measures of greatest practical benefit to the regions
and branches of trade concerned;

“3. It recognizes the value of technical assistance in the development
of effective arbitral legislation and institutions; and suggests that interested
Governments and other organizations endeavour to furnish such assistance,
within the means available, to those seeking it;

“4. It recognizes that regional study groups, seminars or working

parties may in appropriate circumstances have productive results; believes
that consideration should be given to the advisability of the convening of

For example, the Economic Commission for Europe and the Inter-American Council of Jurists.



such meetings by the appropriate regional commissions of the United Nations
and other bodies, but regards it as important that any such action be taken
with careful regard to avoiding duplication and assuring economy of effort
and of resources;

“5. It considers that greater uniformity of national laws on arbitration
would further the effectiveness of arbitration in the settlement of private law
disputes, notes the work already done in this field by various existing
organizations,® and suggests that by way of supplementing the efforts of
these bodies appropriate attention be given to defining suitable subject matter
for model arbitration statutes and other appropriate measures for encouraging
the development of such legislation;

“Expresses the wish that the United Nations, through its appropriate
organs, take such steps as it deems feasible to encourage further study of
measures for increasing the effectiveness of arbitration in the settlement of
private law disputes through the facilities of existing regional bodies and
non-governmental organizations and through such other institutions as may
be established in the future;

“Suggests that any such steps be taken in a manner that will assure
proper coordination of effort, avoidance of duplication and due observance
of budgetary considerations;

“Requests that the Secretary-General submit this resolution to the
appropriate organs of the United Nations.”

For example, the International Institute for the Unification of Private Law and the Inter-American
Council of Jurists.



CONVENTION ON THE RECOGNITION AND ENFORCEMENT
OF FOREIGN ARBITRAL AWARDS

Article 1

1. This Convention shall apply to the recognition and enforcement of
arbitral awards made in the territory of a State other than the State where
the recognition and enforcement of such awards are sought, and arising out
of differences between persons, whether physical or legal. It shall also apply
to arbitral awards not considered as domestic awards in the State where
their recognition and enforcement are sought.

2. The term “arbitral awards” shall include not only awards made by
arbitrators appointed for each case but also those made by permanent arbitral
bodies to which the parties have submitted.

3. When signing, ratifying or acceding to this Convention, or notifying
extension under article X hereof, any State may on the basis of reciprocity
declare that it will apply the Convention to the recognition and enforcement of
awards made only in the territory of another Contracting State. It may also
declare that it will apply the Convention only to differences arising out of legal
relationships, whether contractual or not, which are considered as commercial
under the national law of the State making such declaration.

Article 11

1. Each Contracting State shall recognize an agreement in writing
under which the parties undertake to submit to arbitration all or any differ-
ences which have arisen or which may arise between them in respect of a
defined legal relationship, whether contractual or not, concerning a subject
matter capable of settlement by arbitration.

2. The term “agreement in writing” shall include an arbitral clause
in a contract or an arbitration agreement, signed by the parties or contained
in an exchange of letters or telegrams.

3. The court of a Contracting State, when seized of an action in a
matter in respect of which the parties have made an agreement within the
meaning of this article, shall, at the request of one of the parties, refer the
parties to arbitration, unless it finds that the said agreement is null and void,
inoperative or incapable of being performed.
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Article 111

Each Contracting State shall recognize arbitral awards as binding and
enforce them in accordance with the rules of procedure of the territory where
the award is relied upon, under the conditions laid down in the following
articles. There shall not be imposed substantially more onerous conditions
or higher fees or charges on the recognition or enforcement of arbitral awards
to which this Convention applies than are imposed on the recognition or
enforcement of domestic arbitral awards.

Article IV

1. To obtain the recognition and enforcement mentioned in the pre-
ceding article, the party applying for recognition and enforcement shall, at
the time of the application, supply:

(a) The duly authenticated original award or a duly certified copy
thereof;

(b) The original agreement referred to in article II or a duly certified
copy thereof.

2. If the said award or agreement is not made in an official language
of the country in which the award is relied upon, the party applying for
recognition and enforcement of the award shall produce a translation of these
documents into such language. The translation shall be certified by an official
or sworn translator or by a diplomatic or consular agent.

Article V

1. Recognition and enforcement of the award may be refused, at the
request of the party against whom it is invoked, only if that party furnishes
to the competent authority where the recognition and enforcement is sought,
proof that:

(a) The parties to the agreement referred to in article II were, under
the law applicable to them, under some incapacity, or the said agreement is
not valid under the law to which the parties have subjected it or, failing any
indication thereon, under the law of the country where the award was made;
or

(b) The party against whom the award is invoked was not given proper
notice of the appointment of the arbitrator or of the arbitration proceedings
or was otherwise unable to present his case; or



(c) The award deals with a difference not contemplated by or not
falling within the terms of the submission to arbitration, or it contains deci-
sions on matters beyond the scope of the submission to arbitration, provided
that, if the decisions on matters submitted to arbitration can be separated
from those not so submitted, that part of the award which contains decisions
on matters submitted to arbitration may be recognized and enforced; or

(d) The composition of the arbitral authority or the arbitral procedure
was not in accordance with the agreement of the parties, or, failing such
agreement, was not in accordance with the law of the country where the
arbitration took place; or

(e) The award has not yet become binding on the parties, or has been
set aside or suspended by a competent authority of the country in which,
or under the law of which, that award was made.

2. Recognition and enforcement of an arbitral award may also be
refused if the competent authority in the country where recognition and
enforcement is sought finds that:

(a) The subject matter of the difference is not capable of settlement
by arbitration under the law of that country; or

(b) The recognition or enforcement of the award would be contrary to
the public policy of that country.

Article VI

If an application for the setting aside or suspension of the award has
been made to a competent authority referred to in article V (1) (e), the
authority before which the award is sought to be relied upon may, if it
considers it proper, adjourn the decision on the enforcement of the award
and may also, on the application of the party claiming enforcement of the
award, order the other party to give suitable security.

Article VII

1. The provisions of the present Convention shall not affect the valid-
ity of multilateral or bilateral agreements concerning the recognition and
enforcement of arbitral awards entered into by the Contracting States nor
deprive any interested party of any right he may have to avail himself of
an arbitral award in the manner and to the extent allowed by the law or the
treaties of the country where such award is sought to be relied upon.
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2. The Geneva Protocol on Arbitration Clauses of 1923 and the
Geneva Convention on the Execution of Foreign Arbitral Awards of 1927
shall cease to have effect between Contracting States on their becoming
bound and to the extent that they become bound, by this Convention.

Article VIII

1. This Convention shall be open until 31 December 1958 for signature
on behalf of any Member of the United Nations and also on behalf of any other
State which is or hereafter becomes a member of any specialized agency of the
United Nations, or which is or hereafter becomes a party to the Statute of the
International Court of Justice, or any other State to which an invitation has been
addressed by the General Assembly of the United Nations.

2. This Convention shall be ratified and the instrument of ratification
shall be deposited with the Secretary-General of the United Nations.

Article IX

1. This Convention shall be open for accession to all States referred
to in article VIIL

2. Accession shall be effected by the deposit of an instrument of
accession with the Secretary-General of the United Nations.

Article X

1. Any State may, at the time of signature, ratification or accession,
declare that this Convention shall extend to all or any of the territories for
the international relations of which it is responsible. Such a declaration shall
take effect when the Convention enters into force for the State concerned.

2. At any time thereafter any such extension shall be made by notifica-
tion addressed to the Secretary-General of the United Nations and shall take
effect as from the ninetieth day after the day of receipt by the Secretary-General
of the United Nations of this notification, or as from the date of entry into
force of the Convention for the State concerned, whichever is the later.

3.  With respect to those territories to which this Convention is not
extended at the time of signature, ratification or accession, each State

concerned shall consider the possibility of taking the necessary steps in order
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to extend the application of this Convention to such territories, subject,
where necessary for constitutional reasons, to the consent of the Govern-
ments of such territories.

Article XI

In the case of a federal or non-unitary State, the following provisions
shall apply:

(a) With respect to those articles of this Convention that come within
the legislative jurisdiction of the federal authority, the obligations of the
federal Government shall to this extent be the same as those of Contracting
States which are not federal States;

(b) With respect to those articles of this Convention that come within
the legislative jurisdiction of constituent states or provinces which are not,
under the constitutional system of the federation, bound to take legislative
action, the federal Government shall bring such articles with a favourable
recommendation to the notice of the appropriate authorities of constituent
states or provinces at the earliest possible moment;

(c) A federal State Party to this Convention shall, at the request of
any other Contracting State transmitted through the Secretary-General of the
United Nations, supply a statement of the law and practice of the federation
and its constituent units in regard to any particular provision of this Conven-
tion, showing the extent to which effect has been given to that provision by
legislative or other action.

Article XII

1. This Convention shall come into force on the ninetieth day follow-
ing the date of deposit of the third instrument of ratification or accession.

2. For each State ratifying or acceding to this Convention after the
deposit of the third instrument of ratification or accession, this Convention

shall enter into force on the ninetieth day after deposit by such State of its
instrument of ratification or accession.

Article XIII

1.  Any Contracting State may denounce this Convention by a written
notification to the Secretary-General of the United Nations. Denunciation
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shall take effect one year after the date of receipt of the notification by the
Secretary-General.

2. Any State which has made a declaration or notification under
article X may, at any time thereafter, by notification to the Secretary-General
of the United Nations, declare that this Convention shall cease to extend to
the territory concerned one year after the date of the receipt of the notifica-
tion by the Secretary-General.

3. This Convention shall continue to be applicable to arbitral awards
in respect of which recognition or enforcement proceedings have been
instituted before the denunciation takes effect.

Article XIV

A Contracting State shall not be entitled to avail itself of the present
Convention against other Contracting States except to the extent that it is
itself bound to apply the Convention.

Article XV
The Secretary-General of the United Nations shall notify the States
contemplated in article VIII of the following:
(a) Signatures and ratifications in accordance with article VIII;
(b) Accessions in accordance with article IX;
(c) Declarations and notifications under articles I, X and XI;

(d) The date upon which this Convention enters into force in accord-
ance with article XII;

(¢) Denunciations and notifications in accordance with article XIII.

Article XVI

1. This Convention, of which the Chinese, English, French, Russian
and Spanish texts shall be equally authentic, shall be deposited in the
archives of the United Nations.

2. The Secretary-General of the United Nations shall transmit a certi-
fied copy of this Convention to the States contemplated in article VIII.
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Part two

RECOMMENDATION REGARDING THE INTERPRETATION
OF ARTICLE II, PARAGRAPH 2, AND ARTICLE VII,
PARAGRAPH 1, OF THE CONVENTION ON
THE RECOGNITION AND ENFORCEMENT
OF FOREIGN ARBITRAL AWARDS

General Assembly resolution 61/33
of 4 December 2006

The General Assembly,

Recognizing the value of arbitration as a method of settling disputes
arising in the context of international commercial relations,

Recalling its resolution 40/72 of 11 December 1985 regarding the
Model Law on International Commercial Arbitration,’

Recognizing the need for provisions in the Model Law to conform to
current practices in international trade and modern means of contracting
with regard to the form of the arbitration agreement and the granting of
interim measures,

Believing that revised articles of the Model Law on the form of the
arbitration agreement and interim measures reflecting those current practices
will significantly enhance the operation of the Model Law,

Noting that the preparation of the revised articles of the Model Law on
the form of the arbitration agreement and interim measures was the subject
of due deliberation and extensive consultations with Governments and
interested circles and would contribute significantly to the establishment of
a harmonized legal framework for a fair and efficient settlement of interna-
tional commercial disputes,

'0fficial Records of the General Assembly, Fortieth Session, Supplement No. 17 (A/40/17),
annex [.
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Believing that, in connection with the modernization of articles of the
Model Law, the promotion of a uniform interpretation and application of
the Convention on the Recognition and Enforcement of Foreign Arbitral
Awards, done at New York, 10 June 1958,% is particularly timely,

1. Expresses its appreciation to the United Nations Commission on
International Trade Law for formulating and adopting the revised articles of
its Model Law on International Commercial Arbitration on the form of the
arbitration agreement and interim measures, the text of which is contained
in annex I to the report of the United Nations Commission on International
Trade Law on the work of its thirty-ninth session,® and recommends that all
States give favourable consideration to the enactment of the revised articles
of the Model Law, or the revised Model Law on International Commercial
Arbitration of the United Nations Commission on International Trade Law,
when they enact or revise their laws, in view of the desirability of uniformity
of the law of arbitral procedures and the specific needs of international
commercial arbitration practice;

2. Also expresses its appreciation to the United Nations Commission
on International Trade Law for formulating and adopting the recommenda-
tion regarding the interpretation of article II, paragraph 2, and article VII,
paragraph 1, of the Convention on the Recognition and Enforcement of
Foreign Arbitral Awards, done at New York, 10 June 1958,* the text of which
is contained in annex II to the report of the United Nations Commission on
International Trade Law on the work of its thirty-ninth session;?

3. Requests the Secretary-General to make all efforts to ensure that

the revised articles of the Model Law and the recommendation become
generally known and available.

64th plenary meeting
4 December 2006

*United Nations, Treary Series, vol. 330, No. 4739.
*Official Records of the General Assembly, Sixty-first Session, Supplement No. 17 (A/61/17).
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RECOMMENDATION REGARDING THE INTERPRETATION OF ARTICLE II,
PARAGRAPH 2, AND ARTICLE VII, PARAGRAPH 1, OF
THE CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF
FOREIGN ARBITRAL AWARDS, DONE IN NEW YORK, 10 JUNE 1958,
ADOPTED BY THE UNITED NATIONS COMMISSION ON
INTERNATIONAL TRADE LAW ON 7 JULY 2006
AT ITS THIRTY-NINTH SESSION

The United Nations Commission on International Trade Law,

Recalling General Assembly resolution 2205 (XXI) of 17 December 1966,
which established the United Nations Commission on International Trade Law
with the object of promoting the progressive harmonization and unification of
the law of international trade by, inter alia, promoting ways and means of ensur-
ing a uniform interpretation and application of international conventions and
uniform laws in the field of the law of international trade,

Conscious of the fact that the different legal, social and economic
systems of the world, together with different levels of development, are
represented in the Commission,

Recalling successive resolutions of the General Assembly reaffirming
the mandate of the Commission as the core legal body within the United
Nations system in the field of international trade law to coordinate legal
activities in this field,

Convinced that the wide adoption of the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards, done in New York on 10 June
1958,* has been a significant achievement in the promotion of the rule of
law, particularly in the field of international trade,

Recalling that the Conference of Plenipotentiaries which prepared and
opened the Convention for signature adopted a resolution, which states, inter
alia, that the Conference “considers that greater uniformity of national laws
on arbitration would further the effectiveness of arbitration in the settlement
of private law disputes”,

Bearing in mind differing interpretations of the form requirements under
the Convention that result in part from differences of expression as between
the five equally authentic texts of the Convention,

Taking into account article VII, paragraph 1, of the Convention, a
purpose of which is to enable the enforcement of foreign arbitral awards to

“United Nations, Treaty Series, vol. 330, No. 4739.
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the greatest extent, in particular by recognizing the right of any interested
party to avail itself of law or treaties of the country where the award is
sought to be relied upon, including where such law or treaties offer a regime
more favourable than the Convention,

Considering the wide use of electronic commerce,

Taking into account international legal instruments, such as the
1985 UNCITRAL Model Law on International Commercial Arbitration,’ as
subsequently revised, particularly with respect to article 7,° the UNCITRAL
Model Law on Electronic Commerce,” the UNCITRAL Model Law on
Electronic Signatures® and the United Nations Convention on the Use of
Electronic Communications in International Contracts,’

Taking into account also enactments of domestic legislation, as well as
case law, more favourable than the Convention in respect of form require-
ment governing arbitration agreements, arbitration proceedings and the
enforcement of arbitral awards,

Considering that, in interpreting the Convention, regard is to be had to
the need to promote recognition and enforcement of arbitral awards,

1.  Recommends that article I, paragraph 2, of the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards, done in New York,
10 June 1958, be applied recognizing that the circumstances described there-
in are not exhaustive;

2.  Recommends also that article VII, paragraph 1, of the Convention
on the Recognition and Enforcement of Foreign Arbitral Awards, done in
New York, 10 June 1958, should be applied to allow any interested party to
avail itself of rights it may have, under the law or treaties of the country
where an arbitration agreement is sought to be relied upon, to seek recogni-
tion of the validity of such an arbitration agreement.

SOfficial Records of the General Assembly, Fortieth Session, Supplement No. 17 (A/40/17), annex 1,
and United Nations publication, Sales No. E.95.V.18.

°Ibid., Sixty-first Session, Supplement No. 17 (A/61/17), annex 1.

Ibid., Fifty-first Session, Supplement No. 17 (A/51/17), annex I, and United Nations publication,
Sales No. E.99.V.4, which contains also an additional article 5 bis, adopted in 1998, and the accompany-
ing Guide to Enactment.

8Ibid., Fifty-sixth Session, Supplement No. 17 and corrigendum (A/56/17 and Corr.3), annex II,
and United Nations publication, Sales No. E.02.V.8, which contains also the accompanying Guide to
Enactment.

°General Assembly resolution 60/21, annex.
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IRELL & MANELLA LLP

A REGISTERED LIMITED LIABILITY LAW PARTNERSHIP
INCLUDING PROFESSIONAL CORPORATIONS

840 NEWPORT CENTER DRIVE, SUITE 400 i800 AVENUE OF THE STARS, SUITE 200
NEWPORT BEACH, CA 92660-6524 TELEPHONE (310) 277:1010
TELEPHONE (949) 760-09¢1 LOS ANGELES, CALIFORNIA B00687-4276 FACSIMILE (310) 203-7199
FACSIMILE (949) 760-5200 WEBSITE: www.irell.com

WRITER'S DIRECT
TELEPHONE (310) 203-7547
FACSIMILE (810) 203-7199

SMarenberg®irell.com

February 28, 2018

VIA E-MAIL AND U.S. MAIL

Mr. John Jeffrey Mr. Akram Atallah

ICANN ICANN

12025 Waterfront Drive, Suite 300 12025 Waterfront Drive, Suite 300
Los Angeles, CA 90094-2536 Los Angeles, CA 90094-2536
John Jeffrey@icann.org Akram. Atallah@icann.org

Re: Delegation of the .web TLD

Dear Messrs. Jeffrey and Atallah:

On February 15, 2018 Jose Rasco, Chief Financial Officer of Nu Dotco, LLC, the
winner of the .web contention set (“NDC”), requested via email to ICANN that, in light of
the DOJ’s termination of its investigation regarding the .web top level domain (the “TLD”),
and the absence of any pending accountability mechanisms regarding the TLD, ICANN
move forward with execution of the Registry Agreement for the TLD (the “Registry
Agreement”). As of this date, NDC has not received any response from ICANN regarding
Mr. Rasco’s request.

NDC and VeriSign, Inc. (“VeriSign”), as an interested party, believe there is not any
reasonable justification for further delay. Accordingly, we reiterate our earlier requests that
ICANN send NDC an execution copy of the .web Registry Agreement (the “Registry
Agreement”) for NDC’s signature. We specifically request that you deliver the Registry
Agreement to NDC by Wednesday, March 7.

The Applicant Guidebook (the “Guidebook™) is clear that “[a]n applicant that has
been declared the winner of a contention resolution process will proceed by entering into the
contract execution step” for the execution of a registry agreement to operate a new gTLD.
(Guidebook, Module 4, § 4.4) (emphasis added). NDC’s execution of the Registry
Agreement has been delayed for over 20 months, despite NDC having won ICANN’s public
auction for the TLD and immediately thereafter paying ICANN the $135,000,000 necessary
to secure its right to proceed with execution of the Registry Agreement. The only reported
justifications for these delays have been the pendency of baseless proceedings initiated by
third parties. Indeed, ICANN and/or the United States District Court for the Central District

10458284
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IRELL & MANELLA LLP

LITY LAW PARTNERSHIP
L. CORPORATIONS

Mr. John Jeffrey
Mr. Akram Atallah
February 28, 2018
Page 2

of California have rejected as meritless each of the false claims asserted by third parties to
interfere with the result of the public auction for the .web TLD.

Further, ICANN ended its Cooperative Engagement Process (“CEP”) with .web
applicant Ruby Glen, LLC (“Ruby Glen”) on January 31, 2018 and set a February 14
deadline for Ruby Glen to commence an Independent Review Process (“IRP”). Ruby Glen
did not file an IRP by February 14 and, to NDC’s and VeriSign’s knowledge, as of the date
of this letter, there are no other accountability mechanisms pending with respect to .web
brought by Ruby Glen or any other person. ICANN’s website still lists NDC’s application
as “on hold” due to the pendency of an accountability mechanism. To our knowledge, this
is not correct.

NDC and VeriSign have been more than patient and cooperative with ICANN
throughout this 20 month period, avoiding as best we could any adversarial tone or action,
while disputing as baseless the third party claims and delays in the execution of the Registry
Agreement. At this point, however, neither NDC nor ICANN should tolerate any further
delays in execution of the Registry Agreement.

ICANN has gone to great lengths over a very long period of time to protect what it
thought might be any interests of other parties — including those who sued ICANN in
violation of the terms of the Guidebook — by ensuring them an opportunity to voice their
concerns, no matter how baseless they might be. That process is complete. It is now time
that ICANN proceed to protect the interests of NDC, as the rightful winner of ICANN’s
public auction, and those of the Internet community at large, by removing the “hold” on
NDC’s .web application and proceeding promptly with the execution of the Registry
Agreement with NDC. All rights and remedies are reserved.

Very truly yours,
Steven A. Marenberg
Attorneys for Nu Dotco, LLC
SM:ce
cc: Jose Rasco

Thomas Indelicarto
Jeffrey A. LeVee
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ICANN Email Archives: [settlement-comments)

ICANN ICANN Email List Archives

[settlement-comments]

<<< Chronological Index >>> <<< Thread Index >>>

Statement from gTL D Registries

To: <settlement-commentS@XXXXXXXXX>
Subject: Statement from gTLD Registries

From: "Simon Sheard" <simon@xXXxXXXXXXXXX>
Date: Mon, 20 Feb 2006 11:18:34 -0000

Pl ease find attached a statenent fromthe followi ng gTLD
regi stries/sponsors: Afilias, Enploy Media, G obal Name Registry, Neulevel,
Public Interest Registry and Veri Sign.

Si ncerely

Si non Sheard

Attachment: Regi stry Qperators Statenent re Verisign Settlenent.DOC
Description: MS-Word document

<<< Chronological Index >>> <<< Thread Index >>>
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Registry Operators’ Submission Re:
Objections to the Proposed Verisign Settlement

The undersigned registry operators submit this statement in response to certain
objections being voiced with respect to the proposed registry agreement between
ICANN and Verisign for operation of the .com registry. We are concerned that many of
the objections being voiced in this debate reflect either (i) a serious misreading of the
actual terms of the proposed agreement or (ii) a very worrisome perspective about the
extent to which individual members of the ICANN community can and/or should be
empowered to dictate the terms and conditions contained in ICANN’s commercial
agreements with DNS service providers. While this statement is submitted by the
undersigned members of the registry constituency, our concerns involve fundamental
checks and balances built into the ICANN process that are designed to protect both
registries and registrars alike.

A Brief History of ICANN’s Policy Authority

ICANN was conceived from the beginning as an organization with a limited
charter. This understanding is reflected in ICANN’s by-laws, which contemplate policy
development only on issues within ICANN’s mission statement. As specifically set forth
in the ICANN by-laws, for examples, only mission-related issues are properly the
subject of a PDP.

As articulated in its mission statement, ICANN is responsible for coordinating
specified technical functions including:

1. The allocation and assignment of domain names, IP addresses and numbers,
and protocol port and parameter numbers; and
2. The operation and evolution of the DNS root name server system.

ICANN is also responsible for policy development “reasonably and appropriately related
to these technical functions.”

The limited nature of ICANN’s mission is also reflected in the original contracts
between ICANN and NSI, and in every registry agreement (RA) and registrar
accreditation agreement (RAA) executed since that time. In its original agreements with
ICANN, for example, NSI agreed to comply with “consensus” policies adopted by
ICANN provided (i) that such policies did not unreasonably restrain competition and (ii)
that the policies related to:

1. Issues for which uniform or coordinated resolution is reasonably necessary to
facilitate interoperability, technical reliability and/or stable operation of the
Internet or domain-name system;

2. Registry policies reasonably necessary to implement consensus policies
relating to registries and/or registrars; or
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3. Resolution of disputes regarding the registration of domain names (as
opposed to the use of such domain names).

The parties also acknowledge that ICANN should have policy-making authority in
certain other areas (e.g., to develop the UDRP) involving issues that, while specifically
considered in the White Paper, may not have been strictly technical in nature.” To
avoid subsequent disagreements about these issues, the original registry agreements
and registrar accreditation agreements contained a list of specific areas in which ICANN
was deemed to have legacy policy authority, as follows:

1. Allocation principles (e.g., first-comef/first-served, timely renewal, holding
period after expiration; surviving registrars);

2. Prohibitions on warehousing or speculation;

3. Reservation of SLD names that may not be registered initially or that may not
be renewed due to reasons reasonably related to (a) avoidance of confusion
among or misleading of users, (b) intellectual property, or (c) the technical
management of the DNS or the Internet (e.g., "example.com" and single-
letter/digit names); and

4. Dispute resolution policies related to registration of domain names.

Taken together, the general policy making authority granted to ICANN to
preserve the stability and security of the DNS and the legacy policy authority listed
above created a “picket fence” around ICANN'’s authority. ICANN could establish policy
and/or best practices affecting issues outside the picket fence, but could not mandate
registry and registrar compliance with such policies.? ICANN'’s ability to impose policy
prospectively on registries and registrars was further constrained by procedural
safeguards (ICANN’s first PDP) designed to demonstrate the presence of a “true
consensus” - i.e., the absence of substantial objections.

When the first new TLDs came online in 2001, the “picket fence” was retained,
with only minor refinements. This was no accident: even though operators of the new
registries had virtually no bargaining power, the agreements reflected the community’s
settled understanding about ICANN’s authority. ICANN was empowered to impose
policies - even prospectively - on DNS service providers in a limited number of areas
related to interoperability, technical reliability, operational stability, the safety and
integrity of the Registry Database.3

By 2002, it was widely (but not universally) conceded that the standard for
measuring consensus laid out in the Registry Agreements and the Registrar

! For the most part, this policy authority (a) related to the protection of intellectual property rights
and (b) derived from formulations contained in the White Paper.

2 Of course, registries and registrars remained free to comply with best practices or other voluntary
standards.

3 ICANN’s legacy policy authority with respect to intellectual property protection likewise did not
change.
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Accreditation Agreements was unworkable. The standard by which consensus was
measured - the absence of substantial opposition - was a barrier to policy development.
Accordingly, as part of ICANN’s “evolution and reform (ERC)” process, ICANN
amended its by-laws to include the GNSO PDP process. Under that process, ICANN
could develop and adopt consensus policies, even in the face of substantial opposition,
so long as the policy area was within ICANN’s mission statement and ICANN followed
specified procedures in developing such policies.*

The ERC process not only embraced the concept of the “picket fence” - it
incorporated those substantive constraints into ICANN’s bylaws in the form of a mission
statement. Post-ERC registry and registrar agreements continued (as they do to this
day) to limit the scope of permissible topics for mandatory specifications and policies.

In effect, registrars and registry operators confirmed their agreement to abide by
subsequently developed ICANN policies so long as those policies were (i) necessary to
facilitate interoperability, technical reliability, operational stability on the DNS or the
Internet, and the safety and integrity of the Registry Database, or (ii) covered by
ICANN'’s legacy authority.

Some might argue that the constraints on ICANN’s policy authority are artificial,
and should be abandoned. That would be a mistake. The protections of the picket
fence and the procedural safeguards are today - just as they were when first agreed -
the ultimate source of ICANN'’s legitimacy. Private commercial actors - registries and
registrars - voluntarily ceded to ICANN, via contractual undertakings, the authority it
needed to fulfill ICANN's legitimate mission. ICANN'’s authority is legitimate because
the delegation of authority was necessary, but no more than needed, to create policy in
areas requiring coordination. ICANN is recognized as a legitimate private standards
setting body because its authority answers but does not exceed that needed to perform
its legitimate coordinating functions. Absent these constraints, ICANN'’s authority would
be vulnerable to challenges under the competition laws of most countries participating in
ICANN through the GAC.

The Registry Agreement

Notwithstanding the arguments of some of those opposed to the Verisign
settlement, the new agreements - including the Verisign agreement - are, with
regards to fundamental policy considerations, entirely consistent with the prior
agreements.

e First, the new agreements obligate registry operators to agree in advance to
comply with consensus policies as they are developed in the future.

4 In December of 2002, however, the GNSO PDP could not be used to impose policy on any
registry operator, each of whom had the contractual right to insist on the original formulation. The first
registry agreement to adopt the new by-law procedure was .org, effective January of 2003. Since that
time, registry operators, including VeriSign, have agreed to be bound by policy adopted in accordance
with the GNSO PDP in ICANN’s post-ERC by-laws.
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e Second, the new agreements include a picket fence not dissimilar to those found
in every registry agreement since 1999. Registry operators must promise to
comply with existing and prospective “consensus policies" relating to a very
familiar set of issues, including:

1. Issues for which uniform or coordinated resolution is reasonably
necessary to facilitate interoperability, security and/or stability of the
Internet or DNS;

2. Functional and performance specifications for the provision of registry
services;

3. Security and stability of the registry database for the TLD;

4. Registry policies reasonably necessary to implement consensus policies
relating to registry operations or registrars; or

5. Resolution of disputes regarding the registration of domain names (as
opposed to the use of such domain names).

As before, the agreements specifically grandfather policies relating to name
allocation, warehousing, speculation, IP protection, Whois data, and registration
disputes.

As a result, the undersigned registry operators believe that in general, while
registries are not equal and there are fundamental differences between sponsored and
non-sponsored TLDs, the future agreements and contract renewals should be made
consistent with the .com agreement as applicable, and that Registries should be treated
on an equitable basis.

Those objecting to the proposed agreement for .com ignore the fundamental
continuity and focus instead on presumptions of renewal and the pricing authority. But
unless those who object can make a reasonable case that the disputed terms and
conditions threaten ICANN’s ability to preserve interoperability, stability, and security,
they are not properly the subject of ICANN consensus policy-making.®

As a threshold matter, consensus policies must fit within the constraints
ICANN has acknowledged from the start - i.e.,_in order to be binding on registries and
registrars, the resulting policies must be reasonably necessary to facilitate
interoperability, security and stability of the Internet or the DNS, or relate to the

> That is not to say, however, that the ICANN Board has no ability to effect registry or registrar

behavior in these areas. Far from it, ICANN is free to negotiate additional terms and conditions as it sees
fit - and regularly does so. But issues outside of ICANN'’s core mission must be resolved through arms-
length commercial negotiations, and in these areas the ICANN Board must remain free to exercise its
reasoned judgment consistent with its fiduciary duty to the organization, keeping in mind that local
law/jurisdiction obligations of individual Registries might warrant considering such carve-outs from general
consensus policies, for example as related to data protection and privacy.
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resolution of disputes regarding the registration (as opposed to the use) of domain
names.

The GNSO has recently undertaken to draft terms of reference for a PDP to
establish the terms and conditions under which existing registry agreements will be
renewed. Because this draft TOR is presumably motivated by dissatisfaction about the
new registry agreements in general, and the proposed agreement for .com in particular,
it provides important context for the objections to the proposed registry agreement for
the .com TLD. Accordingly, the scope of the proposed PDP is relevant to the Board’s
consideration of the Verisign settlement, and weaddress below certain provisions of the
draft TOR that appear to be parallel objections to the .com agreement.

Regqistry Agreement Renewal. The draft TOR asks “What benefits does the
ICANN community derive from presumptive rights of renewal?” This is simply the wrong
question. Unless a reasonable case can be made that such presumptions pose a threat
to interoperability, security, and/or stability, the question of renewal presumptions can
not be a subject for consensus policy making and must, we submit, be resolved through
commercial negotiations. Again, that is not to say that the GNSO council is not entitled
to develop a view. For example, the draft PDP TOR might appropriately ask:

Do presumptions of renewal pose a threat to interoperability,
security, and stability of the Internet and DNS, or undermine
existing consensus policies on name allocation, warehousing,
Whois data, and registration disputes?

While the undersigned registry operators believe that the answer is a rather emphatic
“no,” we have no objection to a serious debate on the question.®

Registry Agreements and Consensus Policies. The draft TOR asks whether
registry contract provisions should ever be immune from the obligation to abide by
consensus policies. This could be an interesting question, and properly constructed,
within the scope of a PDP.” But it is simply not on the table in connection with the new
registry agreements: nothing in any of the new sTLD agreements, in the .net
agreement or in the proposed .com agreement with Verisign permits a registry operator
to ignore a policy that is (1) adopted in accordance with the PDP procedures, and (2)
necessary to preserve the interoperability, security, and stability of the Internet.

6 We believe that renewal presumptions are quite positive, and expect as a matter of equity that

these presumptions will be extended to all existing registry operators. The possibility of redelegation --
however remote -- undermines the ability of registry operators to raise capital. At the same time, we do
not believe that the theoretical ability to redelegate a TLD is a meaningful enforcement tool for ICANN.

ICANN will be better served by other, more practicable responses to non-compliance.

7 The proper construction would be “Do carve-outs from the general obligation of registry operators
to abide by consensus policy pose a threat to interoperability, security, and stability of the Internet and
DNS, or undermine existing consensus policies on name allocation, warehousing, Whois data, and
registration disputes?” With respect to any properly constructed consensus policy, moreover, the answer
should be yes.
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Whatever one thinks about proposed agreement between ICANN and Verisign
for the .com registry, it does not except Verisign from the obligation that all registry
operators have to comply with applicable consensus policies.® To the extent that the
proposed contract has language that does not appear in other new agreements, that
language is nothing more than a belt-and-suspenders exercise that, given the
circumstances under which this contract was negotiated, should surprise no one. The
fact that ICANN cannot expand the scope of its consensus policy authority beyond
interoperability, stability, and security and the legacy policy authority areas is consistent
with ICANN’s mission statement and reflected in every registry agreement ever
negotiated. Simply put, ICANN does not have the authority to adopt a new mission and
then unilaterally obligate registries or registrars to comply with related policies.®

The Importance of Negotiating Flexibility

The GNSO is, of course, free to recommend whatever course of action its
members agree on. Likewise, individual members of the ICANN community are free to
express their views on the proposed settlement. But the community should understand
that an issue outside the picket fence cannot be moved inside simply by considering it
under the procedural rules set out in the GNSO PDP. Policies and policy
recommendations related to issues outside the picket fence simply are not “consensus
policies” and are not, as a result, binding on either registries or registrars except as a
result of commercial negotiations.

In our view, the vast majority of objections to the .com agreement pertain to
issues that are not within the picket fence and that have to date been addressed in
commercial negotiations. Those who object to the agreement are, in effect, second-
guessing the ICANN Board, and demanding a seat at the negotiating table to negotiate
issues outside of ICANN’s mission. The ICANN Board should proceed with extreme
caution, and address its critiques head on, without setting a precedent that will
complicate ICANN'’s ability to take care of business for years to come.

The job of the ICANN Board is to serve the community by exercising its informed
judgment based on the best available information. Some of that important information
may be proprietary, and not on the public record. Some of that information may relate
to the fiduciary obligations of the ICANN Board and properly not on the public record.
By acceding to the demands of a few with respect to commercial issues outside of
ICANN’s core mission the Board deprives the community of its informed judgment, limits
its future negotiating flexibility and, at the same time, makes it increasingly difficult to
resist those who would use ICANN’s agreements with DNS service providers to create
an anti-competitive regulatory regime. In negotiating agreements with registry
operators, ICANN must retain the authority to respond to the commercial realities in
which any particular registry operates. This requires that ICANN have the ability to
modify its position with respect to fees, renewal terms, the introduction of new registry

8 This does not mean that all consensus policies necessarily apply to all TLDs. It is certainly
conceivable that a consensus policy would fairly apply to gTLDs and not sTLDs (or vice versa). As a
baseline principle, however, to the extent that registry operators are similarly situated we expect the same
rules to apply.

0 For example, ICANN could not decide that its mission now includes the prevention of online
gambling and require registries or registrars to delete any domain registration used for that purpose.
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services, and other issues that may well vary from registry to registry. The Board must
retain the authority to actually make a deal that the registry operators on the other side
of the table can rely on. Tying the hands of the ICANN board in these areas makes little
sense.

While ICANN’s mission includes the promotion of competition, this role is best
fulfilled through the measured expansion of the name space and the facilitation of
innovative approaches to the delivery of domain name registry services. Neither ICANN
nor the GNSO have the authority or expertise to act as anti-trust regulators.

Fortunately, many governments around the world do have this expertise and authority,
and do not hesitate to exercise it in appropriate circumstances.

Signed by:

Afilias (.info)

Employ Media (.jobs)

Global Name Registry (.name)
NeulLevel (.biz)

PIR (.org)

VeriSign (.com and .net)
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DETERMINATION OF THE BOARD GOVERNANCE COMMITTEE (BGC)

RECONSIDERATION REQUEST 14-11

29 APRIL 2014

The Requester, Commercial Connect, LLC, seeks reconsideration of the decision by
ICANN staff to change the application status of the Requester’s .SHOP application to “On Hold”
to reflect that the application is involved in multiple ICANN Accountability Mechanisms.

I. Brief Summary.

The Requester applied for .SHOP. The Requester subsequently filed string confusion
objections to two other applied-for strings: (i) Amazon EU S.a.r.1.’s application for the Japanese
translation of “online shopping”; and (ii) Top Level Domain Holdings Limited’s Application for
the Chinese Translation of “shop.” The Requester’s objection to Amazon’s application was
sustained; its objection to Top Level Domain Holdings Limited’s application was denied.
Following the issuance of the expert determinations on these objections, several accountability
mechanisms were invoked relating to Requester’s .SHOP application. Specifically, Amazon
submitted Reconsideration Request 13-9 seeking reconsideration of the expert determination on
Requester’s objection. The Requester submitted Reconsideration Request 13-10 seeking
reconsideration of the expert determination on its objection to Top Level Domain Holdings
Limited’s application. Requests 13-19 and 13-10 are pending consideration by the New gTLD
Program Committee (NGPC), which will follow the NGPC’s consideration of matters
surrounding certain string confusion expert determinations. Additionally, the Requester also
invoked a Cooperative Engagement Process (CEP) as part of the Independent Review Process

for .SHOP.
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Under the New gTLD Program process, applications that are subject to pending activities
that may impact the status of the applications, such as accountability mechanisms, are regularly
reviewed and may be placed on hold until the pending activities have been resolved. Because of
the various accountability mechanisms that have been invoked relating in some way to
Requester’s .SHOP application, the Requester received an email informing it that its “application
status will be changed to ‘On Hold’ to reflect that the application is involved in an ICANN
Accountability Mechanism.” The Requester then filed Reconsideration Request 14-11,
requesting reconsideration of the ICANN staff’s action in placing the Requester’s Application on
hold.

With respect to the claims submitted by the Requester, there is no evidence that [ICANN
staff acted in contravention of established policy or procedure in placing Requester’s application
on hold. Therefore, the BGC concludes that Request 14-11 should be denied.

I1. Facts.
A. Background Facts.

The Requester Commercial Connect LLC (“Requester”) applied for .SHOP. The
Requester subsequently filed string confusion objections to: (i) Amazon EU S.a.r.l.’s
(“Amazon”) application for a Japanese string that translates to mean “online shopping,”
(“Amazon’s Applied-For String”); and (ii) Top Level Domain Holdings Limited’s (“TLDH”)
Application for a Chinese string that translates to mean “shop” (“TLDH’s Applied-For String”),
contending that the two applied-for strings were “confusingly similar to an existing TLD or to
another applied-for gTLD string in the same round of applications.” (New gTLD Applicant

Guidebook, § 3.3.2.1; New gTLD Dispute Resolution Procedure, Art. 2(e).)



The Objections were referred to the ICDR,' which appointed two separate panels, one to
render an expert determination on each of the Requester’s objections. The panel appointed to
hear the Requester’s objection to TLDH’s Applied-for String rendered its determination on 8
August 2013 (“TLDH Expert Determination”), dismissing the Requester’s objection. The panel
appointed to hear the Requester’s objection to Amazon’s Applied-for String rendered its
determination on 21 August 2013 (“Amazon Expert Determination”), finding in favor of the
Requester.

On 4 September 2013, Amazon submitted Reconsideration Request 13-9 seeking
reconsideration of the Amazon Expert Determination.

On 5 September 2013, the Requester submitted Reconsideration Request 13-10, seeking
reconsideration of the TLDH Expert Determination.

On 10 October 2013, the BGC? recommended that Reconsideration Requests 13-9 and
13-10 be denied on the basis that neither Amazon nor the Requester had stated proper grounds
for reconsideration. The BGC further recommended that “staff provide a report to the NGPC . . .
setting out options for dealing with the situation raised within this Request, namely the differing
outcomes of the String Confusion Objection Dispute process in similar disputes involving
Amazon’s Applied-for String and TLDH’s Applied-for String.” (Determination on
Reconsideration Request 13-9, p. 14; Determination on Reconsideration Request 13-10, p. 11.)
The BGC further recommended that “the strings not proceed to contracting prior to staff’s report

being produced and considered by the NGPC.” (Id.) Requests 13-19 and 13-10 are pending

1 . . .
International Centre for Dispute Resolution.

2 .
Board Governance Committee.



consideration by the NGPC, which will follow the NGPC’s consideration of matters surrounding
certain string confusion expert determinations relating to the issues raised within these Requests.

On 12 February 2014, the Requester invoked a Cooperative Engagement Process (“CEP”)
in an effort to resolve or narrow the issues that are contemplated to be brought to an Independent
Review Process. (Bylaws, Art. IV, § 3.14.) The CEP is currently ongoing.

On 14 March 2014, the Requester received an email from ICANN stating that the
Requester’s “application status will be changed to ‘On Hold’ to reflect that the application is
involved in an ICANN Accountability Mechanism.” (Request, § 3, p.1.)

On 2 April 2014, the Requestor filed Reconsideration Request 14-11, requesting
reconsideration of the ICANN staff’s decision to change the application status of the Requester’s
Application to “On Hold.”

B. The Requester’s Claims.

Reconsideration Request 14-11 seeks reconsideration of ICANN staff’s alleged violation
of established policies and procedures by placing the Requester’s application on hold. (/d., § 3,
Pg. 2) Specifically, the Requester contends that “unfairly placing our application on hold
violates our rights and the commitments of neutrality, objectivity, integrity and fairness made by
ICANN.” (/d. § 3, Pg.8.) While Requester references its efforts to introduce .SHOP over the
course of fourteen years and makes a number of varied assertions concerning ICANN’s alleged
failings, Requester does not state that it is seeking reconsideration of these matters in this
Request and has provided no basis supporting reconsideration of such matters.” For purposes of

responding to Request 14-11, the BGC addresses only the Requester’s claim that ICANN policy

3 Many of the events chronicled by the Requester occurred years — and even decades — ago. Any challenge to an
alleged Board action or inaction concerning such long past conduct would be time-barred in all events. (Bylaws, Art.
IV, §2.5)).



or process was violated by virtue of the Requester’s .SHOP application being placed on hold.

C. Relief Requested.

The Requester asks that ICANN lift the hold status on Requester’s Application or, in the
event the Requester’s Application cannot be released from hold, that ICANN place “the
complete new TLD process . . . on hold until such time where ICANN can made correct and
proper determinations and allow these decisions to be applied to all applicants equally and fairly.”
(Request, § 9, p. 13.)

I11. Issues.

In view of the claims set forth in Request 14-11, the issue is whether ICANN staff acted
in contravention of established policy or process by placing the Requester’s gTLD application on
hold to reflect that the .SHOP application is involved in an ICANN Accountability Mechanism.

IV.  The Relevant Standards for Evaluating Reconsideration Requests.

ICANN’s Bylaws provide for reconsideration of a Board or staff action or inaction in
accordance with specified criteria.* (Bylaws, Art. IV, § 2.) Dismissal of a request for
reconsideration of staff action or inaction is appropriate if the BGC concludes, and the Board or
the NGPC agrees to the extent that the BGC deems that further consideration by the Board or
NGPC is necessary, that the requesting party does not have standing because the party failed to

satisfy the reconsideration criteria set forth in the Bylaws.

* Article IV, § 2.2 of ICANN’s Bylaws states in relevant part that any entity may submit a request for
reconsideration or review of an ICANN action or inaction to the extent that it has been adversely affected
by:
(a) one or more staff actions or inactions that contradict established ICANN policy(ies); or
(b) one or more actions or inactions of the ICANN Board that have been taken or refused to be taken
without consideration of material information, except where the party submitting the request could
have submitted, but did not submit, the information for the Board’s consideration at the time of
action or refusal to act; or
(c) one or more actions or inactions of the ICANN Board that are taken as a result of the Board’s
reliance on false or inaccurate material information.



Requests challenging staff actions or requests must be submitted within 15 days of “the
date on which the party submitting the request became aware of, or reasonably should have
become aware of, the challenged staff action.” (Bylaws, Art. IV, § 2.5.)

V. Analysis and Rationale.
1. The Request is Untimely.

The Request is untimely. The Requester seeks reconsideration of ICANN staff’s decision
to place the Requester’s Application on hold. As acknowledged by the Requester, the Requester
“received an email” from ICANN on 14 March 2014, stating, among other things, that “[y]our
application status will be changed to ‘On Hold’ to reflect that the application is involved in an
ICANN Accountability Mechanism.” (Request, § 3, Pgs.1-2.) Requester states elsewhere that it
only became aware of the staff’s action on 18 March 2014, but this is inconsistent with the
Requester’s concession that it received the hold notification email from ICANN on 14 March
2014. (Compare Request, § 3, Pg. 1 with Request, § 5, Pg. 10.) Absent an explanation of this
contradiction, the Requester will be deemed to have first become aware of the contested staff
action on 14 March 2014. Request 14-11 was not filed until 2 April, more than 15 days from the
date on which the Requester became aware of the challenged staff action. Request 14-11 is
therefore untimely under ICANN’s Bylaws. (Bylaws, Art. IV, § 2.5.)

Notwithstanding the foregoing, even if the Request were timely, the BGC finds that the
stated grounds for the Request do not support reconsideration.

2. ICANN Staff Did Not Violate Established Policy or Procedure in Placing the
Requester’s Application on Hold.

The Requester claims that ICANN staff acted in violation of established policy or
procedure in placing its .SHOP application on hold. (Request, § 3, p. 8.) The Requester’s claim

is unsupported. In the context of the New gTLD Program, ICANN has publicly stated that an



“On Hold” designation “may be applied if there are pending activities (i.e. ICANN
Accountability Mechanisms ...) that may impact the status of the application.”
(http://newgtlds.icann.org/en/applicants/advisories/application-contention-set-14mar14-en .)
ICANN’s accountability mechanisms are identified in ICANN’s Bylaws and include: (i)
Ombudsman; (ii) Reconsideration Request process; and (iii) the Independent Review process
(“IRP”), including Cooperative Engagement in advance of the filing of an IRP.” (Bylaws, Art.
IV, §§ 2, 3; see also, http://www.icann.org/en/news/in-focus/accountability/mechanisms.) Here,
the Requester’s Application was placed on hold because the Application is subject to two
pending Reconsideration Requests (one filed by the Requester) and because the Requester has
also initiated a CEP in anticipation of an IRP concerning its application.

Specifically, the Requester filed Reconsideration Request 13-10 seeking reconsideration
of the TLDH Expert Determination. Similarly, Amazon filed Reconsideration Request 13-9 seek
reconsideration of the Amazon Expert Determination. © Both Requests are still pending before
the NGPC. Furthermore, as the Requester notes in Request 14-11, the Requester is currently in
an active CEP with ICANN concerning its .SHOP application. (Request, § 3, Pg. 3.)

Application status updates are part of the New gTLD Program process “to provide a more
complete picture of the current status of applications...[a]s applications complete evaluation and

proceed to the next phases of the New gTLD Program.”

> An “on hold” designation is considered for and typically assigned to applications on which status may be impacted
by a Reconsideration Request or known Ombudsman complaint. Neither of these Accountability Mechanisms has a
process step that allows a party to seek a stay of activity related to one or more impacted applications. In contrast,
the “on hold” designation is not typically assigned to an application whose status may be impacted by an
Independent Review Process (“IRP”) because the IRP has a built in mechanism within the IRP procedures that
allows parties to seek an emergency stay of activity related to impacted applications.

The Requester contends that those two objections did not involve applications in its contention set, however, the
Amazon Applied-for String is in the Requester’s contention set. https://gtldresult.icann.org/application-
result/applicationstatus/contentionsetdiagram/229



(http://newgtlds.icann.org/en/applicants/advisories/application-contention-set-14mar14-en.) The
current application status page reflects the New gTLD Program process in which an application
is currently engaged. According to the process for updating application status:

An application engaged in one of the New gTLD Program processes as
defined in section 1.1.2 of the AGB is considered an active application and
may have one of the following statuses: In IE, In EE, Evaluation Complete,
In Contracting, In PDT, or Transition to Delegation. Alternatively, the
application status page may reflect one of the following statuses for an
application:

*  Withdrawn — The applicant has withdrawn the application and will
not continue in the New gTLD Program. This is a final status.

* Not Approved — The application is not approved and shall not
continue in the New gTLD Program as a result of a resolution passed
by the ICANN Board of Directors or a Committee of the [CANN
Board, such as the New gTLD Program Committee.

* Will Not Proceed — The application has completed a Program process,
and based on the outcome will not continue, as defined in the AGB.
This could include process outcomes including but not limited to not
passing evaluation, a dispute resolution proceeding, not prevailing in
a contention resolution auction.

* On-Hold — May be applied if there are pending activities (i.e. [CANN
Accountability Mechanisms, I[CANN Public Comment periods on
proposed implementation plans for Program-related activities) that
may impact the status of the application. The application stays in the
current process step and will not proceed to the next step in the
Program until the On-Hold status is cleared.

* Delegated — Indicates the gTLD for this application has been
delegated in the Root Zone of the DNS. This is a final status.

(http://newgtlds.icann.org/en/applicants/advisories/application-contention-set-14mar14-en.)

In light of the pending Reconsideration Requests 13-9 and 13-10, and the active CEP, the
decision by ICANN staff to change the status of the Requester’s .SHOP application to “on hold”
was in accordance ICANN transparency and with stated procedures for application status updates
and of placing applications on hold pending the final outcome of accountability mechanisms.

The Requester also claims that its Application should not have been placed on hold

because “strings that[] should be in contention with .shop [] have not been placed on hold . . . .”



(Request, § 3, p. 2.) The Requester does not, however, identify any ICANN process or policy
that was violated in this regard. On the contrary, as set forth in the contention set status update
procedure below, ICANN’s stated policy is to place all applications in a contention set on hold if
at least one application in the set is on hold.
Explanation of Contention Set Status:
The following will be used to indicate the status of Contention Sets:
. Active — The set contains at least two active applications in direct
contention with each other and no applications are identified as On-
Hold.
. On Hold — The set contains at least one application with a status of On-
Hold. Applications in the set cannot proceed to New gTLD Program
Auctions until the set is no longer on hold.
. Resolved — No direct contention remains amongst the active
applications and no applications are identified as On-Hold.
(http://newgtlds.icann.org/en/applicants/advisories/application-contention-set-14mar14-en.) As
the Requester acknowledges, ICANN staff complied with its policy, placing all the applications
in the Requester’s contention set on hold.” The Requester cites to no policy or procedure that
would require [ICANN to put an undefined number of gTLD applications on hold simply because

one contention set is on hold.

VI. Decision.

Based on the foregoing, the BGC concludes that the Requester has not stated proper
grounds for reconsideration, and therefore denies Reconsideration Request 14-11. Given that
there is no indication that staff violated any policy or process in placing the Requester’s
Application on hold, this Request should not proceed. If the Requester believes that it has
somehow been treated unfairly in the process, the Requester is free to ask the Ombudsman to

review this matter.

7 https://gtldresult.icann.org/application-result/applicationstatus/contentionsetdiagram/229



In accordance with Article IV, § 2.15 of the Bylaws, the BGC’s determination on
Request 14-11 shall be final and does not require Board consideration. The Bylaws provide that
the BGC is authorized to make a final determination for all Reconsideration Requests brought
regarding staff action or inaction and that the BCG’s determination on such matters is final.
(Bylaws, Art. IV, § 2.15.) As discussed above, Request 14-11 seeks reconsideration of a staff
action or inaction. After consideration of this Request, the BGC concludes that this
determination is final and that no further consideration by the Board (or the New gTLD Program

Committee) is warranted.
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Daniel Dardailler, TLG Liaison, 2006

Mouhamet Diop | until June 2006
Hagen Hultzsch | until December 2006
Veni Markovski | June 2003 — December 2006

Michael D. Palage | April 2003 — April 2006
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Hualin Qian | June 2003 — December 2006

2005

John Klensin, IETF (Internet Engineering Task Force) Liaison | until June 2005
Thomas Niles | June 2003 — December 2005

Richard Thwaites, TLG Liaison, 2005

2004

Ivan Moura Campos | until December 2004
Lyman Chapin | October 2001 — May 2004

Tricia Drakes | June 2003 — December 2004

2003
Amadeu Abril i Abril | November 1999 — 26 June 2003

Karl Auerbach (http://www.cavebear.com) | until June 2003
Jonathan Cohen | November 1999 — June 2003

Masanobu Katoh | November 2000 — October 2003

Hans Kraaijenbrink | October 1998 — June 2003
Sang-Hyon Kyong | until June 2003

M. Stuart Lynn President/CEO | March 2001 — March 2003
Andy Mueller-Maguhn | November 2000 — June 2003

Jun Murai | October 1998 — June 2003

Nii Quaynor | October 2000 — June 2003
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15/16



5/31/2020 Board of Directors - ICANN

Helmut Schink | until June 2003

Linda S. Wilson | October 1998 — June 2003

2002
Robert Blokzijl | October 1999 — 15 December 2002

Philip Davidson | October 1999 — 2 April 2002

Frank Fitzsimmons | October 1998 — 15 December 2002

2001
Ken Fockler | October 1999 — September 2001

Michael Roberts President/CEO | October 1998 — March 2001

2000
Jean-Francois Abramatic | October 1999 — September 2000

Geraldine Capdeboscq | October 1998 — November 2000
George Conrades | October 1998 — November 2000

Greg Crew | October 1998 — November 2000

Esther Dyson | October 1998 — Chairman until November 2000
Eugenio Triana | October 1998 — November 2000

Pindar Wong | until September 2000

https://www.icann.org/resources/pages/board-of-directors
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Welcome to ICANN (Internet Corporation for
Assigned Names and Numbers)!

Thanks for visiting! If you're new to ICANN (Internet Corporation for
Assigned Names and Numbers), we built this page for you. It contains
resources that can help you quickly understand who we are and what we
do.

Welcome to ICANN (Internet Corporation for Assigned Names and
Numbers)'s global community supporting the vision of "one world, one
Internet." We warmly encourage your participation.

What Does ICANN (Internet Corporation for Assigned
Names and Numbers) Do?

To reach another person on the Internet you have to type an address into
your computer -- a name or a number. That address must be unique so
computers know where to find each other. ICANN (Internet Corporation for
Assigned Names and Numbers) coordinates these unique identifiers across
the world. Without that coordination, we wouldn't have one global Internet.

In more technical terms, the Internet Corporation for Assigned Names and
Numbers (ICANN (Internet Corporation for Assigned Names and
Numbers)) helps coordinate the Internet Assigned Numbers Authority
(IANA (Internet Assigned Numbers Authority)) functions, which are key
technical services critical to the continued operations of the Internet's
underlying address book, the Domain Name (Domain Name) System (DNS
(Domain Name System)). The IANA (Internet Assigned Numbers Authority)
functions include: (1) the coordination of the assignment of technical
protocol parameters including the management of the address and routing
parameter area (ARPA (Advanced Research Projects Agency (See also
DARPA))) top-level domain; (2) the administration of certain responsibilities
associated with Internet DNS (Domain Name System) root zone
management such as generic (gTLD (generic Top Level Domain)) and
country code (ccTLD (Country Code Top Level Domain)) Top-Level

R-24
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Domains; (3) the allocation of Internet numbering resources; and (4) other
services.

Learn more. You can download a free Beginner's Guide to Domain Names
and a Beginner's Guide to Internet Protocol (Protocol) (IP (Internet Protocol
or Intellectual Property)) Addresses from our E-Learning_pages
(len/about/learning).

How Does ICANN (Internet Corporation for Assigned
Names and Numbers) Work?

Besides providing technical operations of vital DNS (Domain Name
System) resources, ICANN (Internet Corporation for Assigned Names and
Numbers) also defines policies for how the "names and numbers" of the
Internet should run. The work moves forward in a style we describe as the
"bottom-up, consensus-driven, multi-stakeholder model:"

o Bottom up. At ICANN (Internet Corporation for Assigned Names and
Numbers), rather than the Board of Directors solely declaring what
topics ICANN (Internet Corporation for Assigned Names and
Numbers) will address, members of sub-groups in ICANN (Internet
Corporation for Assigned Names and Numbers) can raise issues at
the grassroots level. Then, if the issue is worth addressing and falls
within ICANN (Internet Corporation for Assigned Names and
Numbers)'s remit, it can rise through various Advisory Committees
(Advisory Committees) and Supporting Organizations (Supporting
Organizations) until eventually policy recommendations are passed to
the Board for a vote.

e Consensus (Consensus)-driven. Through its Bylaws, processes,
and international meetings, ICANN (Internet Corporation for Assigned
Names and Numbers) provides the arena where all advocates can
discuss Internet policy issues. Almost anyone can join most of ICANN
(Internet Corporation for Assigned Names and Numbers)'s volunteer
Working Groups, assuring broad representation of the world's
perspectives. Hearing all points of view, searching for mutual
interests, and working toward consensus take time, but the process
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resists capture by any single interest— an important consideration
when managing a resource as vital as the global Internet

o Multistakeholder model. ICANN (Internet Corporation for Assigned
Names and Numbers)'s inclusive approach treats the public sector,
the private sector, and technical experts as peers. In the ICANN
(Internet Corporation for Assigned Names and Numbers) community,
you'll find registries, registrars, Internet Service Providers (ISPs),
intellectual property advocates, commercial and business interests,
non-commercial and non-profit interests, representation from more
than 100 governments, and a global array of individual Internet users.
All points of view receive consideration on their own merits. ICANN
(Internet Corporation for Assigned Names and Numbers)'s
fundamental belief is that all users of the Internet deserve a say in
how it is run.

To learn more about ICANN (Internet Corporation for Assigned Names and
Numbers)'s policy development processes:

o Frequently Asked Questions (/en/about/learning/fags)

o Diagram of the Multi-Stakeholder Model (/en/groups/chart)

o Bylaws (/en/about/governance/bylaws)

e Process Documentation (/processdocumentation)

What Has ICANN (Internet Corporation for Assigned
Names and Numbers) Accomplished?

Here are just a few highlights of what our bottom-up, consensus-driven,
multi-stakeholder model has produced:

* ICANN (Internet Corporation for Assigned Names and Numbers)
established market competition for generic domain name (gTLD
(generic Top Level Domain)) registrations resulting in a lowering of
domain name costs by 80% and saving consumers and businesses
over US$1 billion annually in domain registration fees.
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ICANN (Internet Corporation for Assigned Names and Numbers)
implemented an efficient and cost-effective Uniform Domain Name
(Domain Name) Dispute Resolution Policy (UDRP (Uniform Domain-
Name Dispute Resolution Policy)), which has been used to resolve
thousands of disputes over the rights to domain names.

Working in coordination with the appropriate technical communities
and stakeholders, ICANN (Internet Corporation for Assigned Names
and Numbers) adopted guidelines for the deployment of
Internationalized Domain Names (IDN), opening the way for
registration of domains in hundreds of the world's languages.

Verisign, ICANN (Internet Corporation for Assigned Names and
Numbers) and U.S. National Telecommunications and Information
Administration (NTIA (US National Telecommunications and
Information Agency)) jointly completed deployment of Domain Name
(Domain Name) System Security (Security — Security, Stability and
Resiliency (SSR)) Extensions (DNSSEC (DNS Security Extensions))
for the root zone in July 2010. These extensions make certain kinds
of cyberfraud much more difficult to perpetrate. As of 30 June 2011,
70 TLDs had adopted DNSSEC (DNS Security Extensions), including
two of the largest TLDs -- .com and .de.

ICANN (Internet Corporation for Assigned Names and Numbers)
created the New gTLD (generic Top Level Domain) Program, so that
any established entity in the world can apply to operate its own top-
level domain. Many of these new gTLDs will go online in 2013.

The world broadly accepts ICANN (Internet Corporation for Assigned
Names and Numbers) as the place to work out Internet governance
policies. As 2011 ended, the Governmental Advisory Committee
(Advisory Committee) represented 109 nations (plus the European
Union and the Vatican). The Country Code Names Supporting
Organization (Supporting Organization) (ccNSO (Country Code
Names Supporting Organization)) represented more than 120 country
code domains. The At-Large Advisory Committee (Advisory
Committee) represented 134 At-Large Structures (ALSes) from all
geographic regions.

https://www.icann.org/resources/pages/welcome-2012-02-25-en
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ICANN (Internet Corporation for Assigned Names and
Numbers) Welcomes Your Participation

If you have an interest in global Internet policy related to ICANN (Internet
Corporation for Assigned Names and Numbers)'s mission of technical
coordination, we encourage you to participate ICANN (Internet Corporation
for Assigned Names and Numbers) provides many online forums through
this website, and the Supporting Organizations (Supporting Organizations)
and Advisory Committees (Advisory Committees) have active mailing lists
for participants Additionally, ICANN (Internet Corporation for Assigned
Names and Numbers) holds public meetings (https://meetings.icann.org)
throughout the year.

At any given time, many of the groups working on policy issues are seeking
public input. You are always welcome to lend them your perspective, on the
Public Comment Forum (/en/news/public-comment).

For more information on the Supporting Organizations (Supporting
Organizations) and Advisory Committees (Advisory Committees), please
refer to their respective websites or pages:

e Address Supporting Organization (Supporting Organization) (ASO
(Address Supporting Organization)_(https://aso.icann.org))

o At-Large Advisory Committee (Advisory Committee) (ALAC (At-Large
Advisory Committee) (https://atlarge.icann.org))

e Country Code Domain Name (Domain Name) Supporting
Organization (Supporting Organization) (ccNSO (Country Code
Names Supporting_Organization) (https://ccnso.icann.org))

e Generic Names Supporting Organization (Supporting Organization)
(GNSO (Generic Names Supporting Organization)
(https://gnso.icann.org))

e Governmental Advisory Committee (Advisory Committee) (GAC
(Governmental Advisory Committee)_(https://gac.icann.org))

https://www.icann.org/resources/pages/welcome-2012-02-25-en 5/6



5/31/2020 Welcome to ICANN! - ICANN

¢ Root Server System Advisory Committee (Advisory Committee)
(RSSAC (Root Server System Advisory Committee)
(/en/groups/rssac))

o Security (Security — Security, Stability and Resiliency (SSR)) and
Stability (Security, Stability and Resiliency) Advisory Committee
(Advisory Committee) (SSAC (Security and Stability Advisory
Committee) (/en/groups/ssac))
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GOVERNMENTAL ADVISORY
COMMITTEE

Internet Corporation for Assigned Names and Numbers

The GAC serves as the voice of Governments and International Governmental Organizations in
ICANN's multi-stakeholders representative structure.

Our key role is to provide advice to ICANN on issues of public policy, especially where there may
be aninteraction between ICANN's activities or policies and national laws or international
agreements. We discuss issues with the ICANN Board and other ICANN Supporting
Organizations, Advisory Committees and other groups and deliver regular Advice. About the

GAC
IMPACT CURRENT WORK MEMBERSHIP
Over its 17 years history, the The GACis currently engaged  There are 178 Members and 3¢
GAC has delivered 66 in 26 activities spanning 203 Observersinthe GAC.
Communiques & 342 topics Membership is constantly
Correspondences including a evolving. New Members are
total of 202 pieces of Advice These efforts are discussed and always welcome.
that help shape Internet executed by GAC Working
policies and governance. Groups prior to reaching Meet Our Members and
consensus by the GAC as a Observers
Learn about the role of the whole.
GAC Learn how to join the GAC
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NEWS

ICANNG63 Barcelona Communique

ICANN63 GAC Schedule and Session Objectives (as of 4 Oct)

ICANN62 Panama Communique

GAC Capacity Development Workshop at Africa Internet Summit in Dakar - Draft agenda (FR)

ICANN Board letter to GAC Chair on ICANN61 GAC's Consensus Advice on IGO Reserved Acronyms

See all GAC News & Notifications

UPCOMING MEETINGS

GAC Leadership and RrSG ExComm Call - 3 June 2020

Closed Session

DNS Operation in times of Covid-19: the ccTLD experience -
Webinar 1

Closed Session

DNS Operation in times of Covid-19: the ccTLD experience -
Webinar 2

Closed Session

See the GAC Calendar
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@ New Generic Top-Level

— Domains

CONTRACTING & THE REGISTRY AGREEMENT

Contracting Overview

Contract Execution Deadlines and Extensions
Registry Agreement

Specification 13

Registry Operator Code of Conduct
Application Eligibility Reinstatement
Contracting Statistics

Contracting Resources

Archive

News & Views

Announcement: 04 August 2017 — 2017 Base New gTLD Registry Agreement Now Effective (/en/announcements-and-
media/announcement 04aug17 en)

Contracting Overview

Contracting is a process by which eligible applicants enter into a Registry Agreement ("RA") with ICANN to operate the applied-for TLD.
This process commences once the applicant successfully meets all of the following New gTLD Program requirements:

« Pass application evaluation

« Resolve contention

« Completes objection dispute resolution
o Clear GAC advice

« Completes change requests

Once an applicant is eligible to commence the contracting process, ICANN will notify the applicant's primary contact via the Naming
requests for certain information needed for drafting of the RA. It is important that applicants complete and submit the CIR Form promptly
upon notification to avoid missing the 9-month deadline to execute a Registry Agreement. As per Section 5.1 of the Applicant Guidebook,
"Eligible applicants are expected to have executed the registry agreement within nine (9) months of the notification date. Failure to do so
may result in loss of eligibility, at ICANN's discretion." The Applicant Guidebook also provides for applicants to request an extension to the
9-month window to execute the Registry Agreement if the applicant "can demonstrate, to ICANNs reasonable satisfaction, that it is working
diligently and in good faith toward successfully completing the steps necessary for entry into the registry agreement." To request for an
extension, the contracting point of contact should complete and submits the Request for Extension to Execute Registry Agreement Form
(/fen/applicants/agb/agreement-extension-form-19may14-en.docx) [DOCX, 565 KB].

To help applicants prepare for completion and submission of the CIR Form, ICANN has provided the following information:

o Conftracting Information Request User Guide (/en/applicants/agb/cir-guidance-15jul14-en.pdf) (updated 15 July 2014) [PDF, 2.02 MB]

o Sample Irrevocable Standby Letter of Credit (/fen/applicants/agb/loc-irrevocable-standby-21jun13-en.docx) [DOCX, 169 KB]

« Template for Requesting Changes to the base Registry Agreement (/en/applicants/agb/base-agreement-requested-edits-08jan14-
en.docx) [DOCX, 24 KB]

[DOCX, 31 KB] R-26
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Contracting will be completed once the RA is executed and the applicant will proceed to the next phase of Transition to Delegation known

where there are no issues with the application. The cycle time is subject to change if volume of CIR response exceeds 40 per week. Please
note that the below cycle time does not apply to applications that have been granted an extension to execute the Registry Agreement. For
those applications that have been granted an extension to execute the Registry Agreement, ICANN will abide by the timelines provided in
the extension notifications.

Process
Cadence: Wednesday Monday Tuesday Thursday Friday

ICANN ICANN
Receives Publishes

ICANN ICANN

R i P
ICANN Sends CIR SHAI rocesses

CIR CIR & Drafts
Response RA

Cycle Time: |— 15 days —|— 2 days _|

and Executed
Signs RA RA

(/sites/default/files/main-images/contracting-cycle-1200x320-07nov14-en.png)

Contracting Deadlines and Extensions

On 3 September 2014, ICANN published a "Requests for Extension to Execute New gTLD Registry Agreements (/en/announcements-and-
media/announcement-03sep14-en)" announcement. This announcement re-emphasizes that eligible applicants are expected to execute
the Registry Agreement within nine (9) months of the notification date. Applicants must submit extension requests at least 45 days prior to
the original deadline date to be eligible for an extension. If an extension request is not submitted by the deadline, the applicant will not be
granted an extension and will be expected to execute the Registry Agreement by the original deadline.

Scenario 1: No responses to the CIR received 3 weeks prior to the Registry Agreement execution deadline, and no extensions have been
granted.

If no extensions have been granted and the applicant does not submit a response to the CIR 3 weeks prior to the Registry Agreement
execution deadline, it must execute the Registry Agreement by the Registry Agreement execution deadline. To provide applicants under
this scenario the ability to execute the Registry Agreement by the deadline date, ICANN will send eligible applicants the base Registry
Agreement 2 weeks prior to the deadline date to execute the Registry Agreement.

Scenario 2: The applicant requests an extension to execute the Registry Agreement.

Applicants should demonstrate, to ICANN's reasonable satisfaction, that it is working diligently and in good faith toward successfully
completing the steps necessary for entry into the registry agreement. Applicants provided with any extension shall meet interim milestone
deadlines based on the activities that need to be completed. All applicants who have been granted an extension must execute the Registry
Agreement by the extended deadline, or risk losing eligibility to execute the Registry Agreement with ICANN. In addition, applicants that fail
to meet interim milestone deadlines will be at risk of losing eligibility to execute the Registry Agreement with ICANN. If an applicant loses
eligibility to execute the Registry Agreement with ICANN, the status of its application will be changed to "Will Not Proceed."

« Download the Extension Request Form (/en/applicants/agb/agreement-extension-form-19may14-en.docx) [DOC, 565 KB]
« View the Contracting Deadlines and Extensions FAQs (/en/applicants/agb/base-agreement-contracting/execution-extension-fags-
07augi14-en.pdf) [PDF, 340 KB]

Registry Agreement

The Registry Agreement is the formal written and binding agreement between the applicant and ICANN that sets forth the rights, duties,
liabilitie and obligation of the applicanta a Regi try Operator Applicant may elect to negotiate the term of the RA by exception, but
this course of action will take substantially longer to complete the Contracting process.
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o View the Base Registry Agreement (/sites/default/files/agreements/agreement-approved-31jul17-en.pdf) [PDF, 925 KB] (Updated 31
July 2017)

« View Reline of Base New gTLD Registry Agreement (/sites/default/files/agreements/agreement-approved-redline-31jul17-en.pdf) [924
KB] (Updated 31 July 2017)

e 2017 Global Amendment to the Base New gTLD Registry Agreement (https://www.icann.org/resources/pages/global-amendment-
base-new-gtld-registry-agreement-2017-01-23-en)

o Template for Requesting Changes to the base Registry Agreement (/en/applicants/agb/base-agreement-requested-edits-08jan14-
en.docx)

Specification 13

On 26 March 2014, by the New gTLD Program Committee ("NGPC") of the ICANN Board passed a resolution

Specification 13 for Brand category of applicants. One provision of Specification 13 gives a .BRAND registry operator the ability to

de ignate up to three ICANN accredited regi trar to erve a the exclu ive regi trar for their TLD When the NGPC approved
Specification 13 on 26 March 2014, implementation of this provision was delayed for 45 days in respect of the GNSO policy
Recommendation 19 on the Introduction of New Generic Top Level Domain After con idering the matter, the GNSO Council informed
ICANN in correspondence dated 9 May 2014 (http:/gnso.icann.org/en/correspondence/robinson-to-chalaby-09may14-en.pdf) [PDF, 366
KB] that although it found that the propo ed provi ion wa incon i tent with Recommendation 19, given the unique and pecific
circumstances, the GNSO Council accepted the variation from the original policy, did not object to the adoption of Specification 13 in its
entirety, and o indicated in the form of a motion vote on and pa ed at the GNSO Council meeting of 8 May 2014 Specification 13 wa

not finalized until May 9, 2014. Subsequently, as a result of the 2017 Global Amendment, the current form of Specification 13 is effective 31
July 2017

Specification 13 provide certain modification to the RA for tho e applicant that qualifya a Brand TLD The e requirement include

o The TLD tringi identical to the textual element protectable under applicable law, of a regi tered trademark valid under applicable
law;

¢ Only Regi try Operator, it Affiliate or Trademark Licen ee are regi trant of domain name in the TLD and control the DNS
records associated with domain names at any level in the TLD;

e The TLDi nota Generic String TLD (a defined in Specification 11);

« Registry Operator has provided ICANN with an accurate and complete copy of such trademark registration.

Registry operators that want to qualify as a .Brand TLD and receive a Specification 13 to the RA may submit an application for Specification
13 to ICANN ICANN po t all application for Specification 13 for comment for 30 day All input received will be taken into con ideration
If a Specification 13 is granted, it will include an exemption to the Registry Operator Code of Conduct.

¢ View Specification 13 (/sites/default/files/agreements/agreement-approved-specification-13-31jul17-en.pdf) [PDF, 292 KB] (Updated
31 July 2017)

¢ View Specification 13 Process and Application Form (/en/applicants/agb/base-agreement-spec-13-application-form-15jul14-en.pdf)
[PDF, 472 KB]

¢ Submit Comment on Application for Specification 13 (mailto pec13 reque t@icann org)

¢ View Comments Submitted on Applications for Specification 13 (http://mm.icann.org/pipermail/spec13-request/)

¢ Read the Specification 13 FAQ (/en/applicant /agb/ba e agreement pec 13 faq_ 15jul14 en pdf) (Updated 15 July 2014) [PDF, 428
KB]

Registry Operator Code of Conduct

The Registry Operator Code of Conduct is a set of guidelines for registry operators relating to certain and limited operations of the registry.
All registry operators are subjected to the Code of Conduct unless an exemption is granted to the registry operator by ICANN. In order to
qualify for an exemption to the Code of Conduct, the TLD must not be a "generic string" (as defined in Section 3(d) of Specification 11) and
the following criteria must be satisfied:

https://newgtlds.icann.org/en/applicants/agb/base-agreement-contracting 312
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« All domain name registrations in the TLD are registered to, and maintained by, Registry Operator for the exclusive use of Registry
Operator or its affiliates;

« Registry Operator does not sell, distribute or transfer control or use of any registrations in the TLD to any third party that is not an
affiliate of Registry Operator; and

o Application of the Code of Conduct to the TLD is not necessary to protect the public interest.

Registry operators that want to be exempted from the Code of Conduct may submit a request for exemption to the Code of Conduct to
ICANN. ICANN posts all requests for exemption to the Code of Conduct for comment for 30 days. All input received will be taken into
consideration.

A clause providing an exemption to the Code of Conduct is included in the provisions of Specification. Thus, any registry operator applying
for a Specification 13 to the RA need not separately apply for an exemption to the Code of Conduct.

o Review the COC Exemption Process & Forms (/en/applicants/agb/ro-code-of-conduct-exemption-28oct13-en.pdf) [PDF, 146 KB]

e View Requests for Exemption to the Code of Conduct (/en/applicants/agb/base-agreement-contracting/ccer)

o Submit Comments on Requests for Exemption to the Code of Conduct (mailto:exemption-request@icann.org)

¢ View Comments Submitted on Requests for Exemption to the Code of Conduct (http://mm.icann.org/pipermail/exemption-request/)

o Read the Code of Conduct Exemption FAQ (/en/applicants/agb/base-agreement-contracting/ccer/fags-18jul14-en.pdf) (Updated 18
July 2014) [PDF, 500 KB]

Application Eligibility Reinstatement

Application Eligibility Reinstatement is a process that allows applicants with applications in a "Will Not Proceed" status because a
contracting related deadline was missed to request reinstatement of the application's eligibility status. If eligibility reinstatement is granted,
the applicant may proceed to signing the Registry Agreement with ICANN provided the application meets all Program requirements.

ICANN will notify applicants that are qualified to request reinstatement of eligibility status of their applications via the Naming Services

of the application status being changed to "Will Not Proceed." Upon notification, applicants may request reinstatement of their applications'
eligibility by submitting the Application Eligibility Reinstatement Request form. Requests must be submitted by the deadline communicated
to the applicant in the Application Eligibility Notification to be considered.

To ensure applicants are committed to signing the Registry Agreement and to delegate the TLD within 12 months of the Effective Date of
the Registry Agreement, applicants will be required to provide:

« All pending information required for the execution of the Registry Agreement. This could include:
Compliant Continuing Operations Instrument
Complete Contracting Information Request form or updated information for the Contracting Information Request
Application change request
Complete Specification 13 application
Complete Request to Registry Operator Code of Conduct Exemption
« All required information for Post-Contracting activities:
o Pre-Delegation Testing information
o A fully executed Data Escrow agreement
o Registry contact and Registry public contact information
o Registry Onboarding Information Request information
o Notification of intent for Registry assignment or material sub-contractor changes

o o o o

o

Deadline and Timeline

In addition to the above required information, applicants will need to commit to signing the Registry Agreement and completing post-
contracting activities by certain deadline dates:
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« Registry Agreement signing - If applicant has a Registry Agreement signing deadline date that is in the future, applicant will be
required to sign the Registry Agreement by that date. If applicant has an Registry Agreement signing deadline date that has passed,
applicant will be required to sign the Registry Agreement 30 days from the date ICANN notifies applicant of the new Registry
Agreement signing deadline date.

« Onboarding — Applicant will be required to complete Onboarding 45 days from the Effective Date of the Registry Agreement.
Applicant will receive a notification after Registry Agreement execution to enter the provided information into the Naming Services

« Pre-Delegation Testing — Applicant will be required to start Pre-Delegation Testing 45 days from the Effective Date of the Registry
Agreement. Applicant will receive a notification after Registry Agreement execution to schedule Pre-Delegation Testing appointment.
All required information and documents must be submitted with the request so that ICANN may review the request in its entirety to
make a determination. ICANN will review requests based on the unique circumstances of each application and notify applicants of its
determination via the Naming Services portal (https:/portal.icann.org/).

o View Application Eligibility Reinstatement Process and Request Form (/en/applicants/agb/base-agreement-contracting/reinstatement-
request-03sep15-en.docx) [DOCX, 536 KB]

Contracting Statistics

The following contracting statistics are updated on a quarterly basis:
For the Quarter Ending: 31 December 2019

Number of Applications Invited to Contracting: 3

Number of Responses to Contracting Invite Received: 3

Number of Registry Agreements Sent to Applicants: 3

Number of Registry Agreements Executed: 3

Number of Requests for Exemption to the Code of Conduct Posted for 30-day Comment: 0
Number of Code of Conduct Exemptions Granted: 0

Number of Applications for Specification 13 Posted for 30-day Comment: 0
Number of Specification 13 Granted: 3

Contracting Overview (Cumulative)
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Code of Conduct Exemption Overview (Cumulative)
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(/sites/default/files/main-images/spec-13-overview-743x385-14jan20-en.jpg).

Contracting Resources

https://newgtlds.icann.org/en/applicants/agb/base-agreement-contracting
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Documents

« Base Registry Agreement (/sites/default/files/agreements/agreement-approved-31jul17-en.pdf) [PDF, 925 KB] (Updated 31 July 2017)

o Specification 13 (/sites/default/files/agreements/agreement-approved-specification-13-31jul17-en.pdf) [PDF, 292 KB] (Updated 31 July
2017)

e Confracting Information Request Guidance (/en/applicants/agb/cir-guidance-15jul14-en.pdf ) (Updated 15 July 2014) [PDF, 2.02 MB]

+ Naming Services portal User's Guide (https://www.icann.org/en/system/files/files/nsp-user-guide-25sep17-en.pdf) [PDF, 730 KB]

o Sample Irrevocable Standby Letter of Credit (/fen/applicants/agb/loc-irrevocable-standby-21jun13-en.docx) [DOCX, 169 KB]

o Template for Requesting Changes to the base Registry Agreement (/en/applicants/agb/base-agreement-requested-edits-08jan14-
en.docx) [DOCX, 24 KB]

o Sample Affirmation Letter to Designate a New Signatory (/en/applicants/agb/base-agreement-signatory-affirmation-10jan14-en.docx)
[DOCX, 31 KB]

o Specification 13 Process and Application Form (/en/applicants/agb/base-agreement-spec-13-application-form-15jul14-en.pdf) [PDF,
472 KB]

e COC Exemption Process & Form (/en/applicants/agb/ro-code-of-conduct-exemption-28oct13-en.pdf) [PDF, 146 KB]

¢ Request for Extension to Execute Registry Agreement Form (/en/applicants/agb/agreement-extension-form-19may14-en.docx)
[DOCX, 565 KB]

Comments

o View Applications to Qualify for Specification 13 (/en/applicants/agb/base-agreement-contracting/specification-13-applications)
o Submit Comments on Applications for Specification 13 (mailto:spec13-request@icann.org)

o View Requests for Exemption to the Code of Conduct (/en/applicants/agb/base-agreement-contracting/ccer)
o Submit Comments on Requests for Exemption to the Code of Conduct (mailto:exemption-request@icann.org)
* View Comments Submitted on Requests for Exemption to the Code of Conduct (http://mm.icann.org/pipermail/exemption-request/)

Frequently Asked Questions

» Specification 13 FAQs (/en/applicants/agb/base-agreement-spec-13-fags-15jul14-en.pdf) [PDF, 427 KB]

o Code of Conduct Exemption FAQ (/en/applicants/agb/base-agreement-contracting/ccer/fags-18jul14-en.pdf) [PDF, 500 KB]

o Contracting Deadlines and Extensions FAQs (/en/applicants/agb/base-agreement-contracting/execution-extension-fags-07aug14-
en.pdf) [PDF, 340 KB]

Questions?

« Applicants: Submit an inquiry via the Naming Services portal (https://portal.icann.org/)
« Non-Applicants: Email us at newgtld@icann.org (mailto:newgtld@icann.org)

News Archive

Below find archival materials documenting milestones in the development of the Contracting process, listed in reverse chronological order.

(/fen/announcements-and-media/announcement-18mar14-en)
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9 May 2014 — GNSO Provided Input on Specification 13 at New gTLD Program Committee's ("NGPC") Request

On 26 March, the NGPC approved Specification 13 to the New gTLD Registry, along with an additional clause that would allow .Brand
registry operators to designate up to three ICANN accredited registrars to serve as the exclusive registrars for their TLD. The NGPC asked
the GNSO to comment on whether this clause is in line with GNSO policy recommendations. On 9 May, the GNSO provided its comment in
a letter to Cherine Chalaby, the Chair of the NGPC:

o Letter from Jonathan Robinson to Cherine Chalaby (/program-status/correspondence/robinson-to-chalaby-09may14-en.pdf) [PDF,
367 KB]

15 July 2013 - Contracting Session at ICANN 47 Durban

Krista Papac, ICANN's gTLD Registry Services Director, leads a session focused on helping New gTLD applicants understand and prepare
for the Contracting process.

o Web Conference Recording (http://icann.adobeconnect.com/p2zg75doidh/),

o Audio Recording (http://audio.icann.org/meetings/durban2013/contracting-new-gtld-15jul13-en.mp3) [MP3, 36.7 MB]

o Presentation (http://durban47.icann.org/meetings/durban2013/presentation-contracting-new-gtld-15jul13-en.pdf) [PDF, 726 KB]

o Additional Questions & Answers (http://durban47.icann.org/meetings/durban2013/presentation-contracting-new-gtld-qa-15jul13-
en.pdf) [PDF, 274 KB]

15 July 2013 - First Registry Agreements
On the opening day of ICANN 47 Durban, ICANN signs the first four Registry Agreements with new gTLD applicants.

o First Registry Agreements Executed — Internet Users Will Soon Be Able to Navigate the Web in Their Native Language
(/fen/announcements-and-media/announcement-15jul13-en),

e Akram Atallah's Blog Post: 2013 RAA and RyA Signings Kick-off ICANN 47 in Durban (http://blog.icann.org/2013/07/2013-raa-and-
rya-signings-kick-off-icann-47-in-durban/)

14 July 2013 — Supplement to the Registry Agreement
Required of applicants facing outstanding items, such as Governmental Advisory Committee (GAC) Advice, Rights Protection Mechanisms
requirements, and Post-Delegation Dispute Resolution Proceedings, that wish to sign the Registry Agreement ahead of resolving those

issues.

o Supplement to the Registry Agreement (/en/applicants/agb/agreement-supplement-14jul13-en.pdf) [PDF, 49 KB]

21 June 2013 - Contracting Information Request Guidance
ICANN publishes materials to help applicants to prepare for contracting.

» Contracting Information Request Guidance (/en/applicants/agb/cir-guidance-21jun13-en.pdf) [PDF, 304 KB]

13 June 2013 — New gTLD Contracting Webinar

ICANN hosts a webinar to help new gTLD applicants understand the Contracting process and learn what information they must provide
prior to executing a Registry Agreement.

o Web Conference Recording (http://icann.adobeconnect.com/p354cxa2ilo/)

o Teleconference Recording (http://audio.icann.org/new-gtlds/webinar-contracting-13jun13-en.mp3) [MP3, 15.8 MB]
» Presentation (/en/applicants/agb/contracting-13jun13-en.pdf) [PDF, 1.29 MB]

o Additional Questions & Answers (/en/applicants/agb/contracting-qa-13jun13-en.pdf) [PDF, 532 KB]

« Announcement (/en/announcements-and-media/announcement-2-17may13-en)

https://newgtlds.icann.org/en/applicants/agb/base-agreement-contracting 8/12
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29 April 2013 — Registry Agreement is Now Available for Public Comment

ICANN is seeking public comment on the Proposed Final Registry Agreement published on 29 April 2013.

o Read the Announcement (http://www.icann.org/en/news/announcements/announcement-29apr13-en.htm)
o Comment now (http://www.icann.org/en/news/public-comment/base-agreement-29apr13-en.htm)

1 April 2013 — Revised Registry Agreement Posted for Review

ICANN provides the latest version of the "Revised new gTLD Registry Agreement" for the community's information and review.

o ICANN Blog Post (http://blog.icann.org/2013/04/revised-registry-agreement-posted-for-review/)

26 March 2013 — New gTLD Update Webinar

ICANN staff hosts a webinar session providing information about the Contracting process, among other program updates.

o Conference Call Audio (http://audio.icann.org/new-gtids/webinar-26mar13-en.mp3) [MP3, 21.8 MB]
o Presentation (/en/applicants/webinar-26mar13-en.pdf) [PDF, 2.08 MB]

5 February 2013 — New gTLD Applicant Webinar

ICANN staff hosts a webinar session providing details about the Public Interest Commitments (PIC) Specification, among other program

updates.

o Web Meeting Recording (https://icann.adobeconnect.com/_a819976787/p5enbfwj1pd)
o Conference Call Recording (http://audio.icann.org/new-gtids/webinar-applicant-update-05feb13-en.mp3)
» Presentation (/en/applicants/webinar-05feb13-en.pdf) [PDF, 1.04 MB]

5 February 2013 — Public Comment: Revised New gTLD Registry Agreement & PIC Spec

ICANN solicits feedback on a revised version of the New gTLD Registry Agreement that includes information on the Public Interest
Commitments (PIC) Specification.

o Revised New gTLD Registry Agreement Including Additional Public Interest Commitments Specification
(http://www.icann.org/en/news/public-comment/base-agreement-05feb13-en.htm)
o Frequently Asked Questions | Specification 11 of the Revised New gTLD Registry Agreement: Public Interest Commitments

5 September 2013 — Customer Portal User Guide

ICANN publishes a User Guide to help applicants complete Transition to Delegation processes. Applicants must conduct Contracting
through the Customer Portal.

* Announcement: Customer Portal User Guide Created to Help Applicants Transition to Delegation (/en/announcements-and-
media/announcement-05sep13-en)
o Customer Portal User Guide (/en/applicants/customer-service/user-guide-transition-delegation-05sep13-en.pdf) [PDF, 2.18 MB]

27 August 2013 - Potential Name Space Collision Report

ICANN explains how the Name Space Collision Report will affect the Contracting process. New gTLD applications are to be handled
according to the potential for risk.

Potential Name Space Collision Report's Impact on Contracting (/en/announcements-and-media/announcement-27aug13-en)

https://newgtlds.icann.org/en/applicants/agb/base-agreement-contracting
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Independent Review Process Documents

This page collects documents from Independent Review Proceedings filed
in accordance with Article 1V, section 3 of the ICANN (Internet Corporation
for Assigned Names and Numbers) Bylaws. They are arranged by initial
filing date in descending order.

o CEP and IRP Status Update — 4 March 2020
(len/system/files/files/irp-cep-status-04mar20-en.pdf) [PDF, 279 KB]
¢ Archive (/resources/pages/cep-irp-pending-archive-2014-09-26-
en#2019)

Namecheap, Inc. (/resources/pagesl/irp-namecheap-v-icann-2020-03-
03-en) (.ORG/.INFO/.BIZ)

Fegistry, LLC, Minds + Machines Group, Ltd., Radix Domain Solutions
Pte. Ltd., and Domain Ventures Partners PCC Limited
(Iresources/pagesl/irp-fegistry-et-al-v-icann-hotel-2019-12-20-en)
(.HOTEL)

Afilias Domains No. 3 Limited (/resources/pageslirp-afilias-v-icann-
2018-11-30-en) (.WEB)

Amazon EU S.a.r.l. v. ICANN (Internet Corporation for Assigned
Names and Numbers) (/resources/pages/irp-amazon-v-icann-2016-03-
04-en) ((AMAZON)

Commercial Connect, LLC v. ICANN (Internet Corporation for
Assigned Names and Numbers) (/resources/pages/irp-commercial-
connect-v-icann-2016-02-16-en) (.SHOP)

Commercial Connect, LLC v. ICANN (Internet Corporation for
Assigned Names and Numbers) (/resources/pagesl/irp-commercial-
connect-v-icann-2016-01-28-en) (.SHOP) - CLOSED
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Asia Green IT Systems Bilgisayar San. ve Tic. Ltd. Sti. v. ICANN
(Internet Corporation for Assigned Names and Numbers)

Afilias Limited, BRS Media, Inc. & Tin Dale, LLC v. ICANN (Internet
Corporation for Assigned Names and Numbers)
(Iresources/pagesl/afilias-brs-tin-lic-v-icann-2015-10-12-en) (.RADIO) -
WITHDRAWN

Corn Lake, LLC v. ICANN (Internet Corporation for Assigned Names
and Numbers)_(/resources/pages/corn-lake-v-icann-2015-04-07-en)
(.CHARITY)

dot Sport Limited v. ICANN (Internet Corporation for Assigned Names
and Numbers) (/resources/pages/dot-sport-v-icann-2015-03-27-en)
(.SPORT)

Little Birch LLC and Minds + Machines Group Limited v. ICANN
(Internet Corporation for Assigned Names and Numbers) (.ECO) &
Despegar Online SRL, Donuts Inc., Famous Four Media Limited,
Fegistry LLC, and Radix FZC v. ICANN (Internet Corporation for
Assigned Names and Numbers) (/resources/pages/various-v-icann-
eco-hotel-2015-09-02-en) (.HOTEL)

Gulf Cooperation Council (GCC)_v. ICANN (Internet Corporation for
Assigned Names and Numbers) (/resources/pages/gcc-v-icann-2014-
12-06-en) (.PERSIANGULF)

Donuts Inc. v. ICANN (Internet Corporation for Assigned Names and
Numbers)_(/resources/pages/donuts-v-icann-2014-10-13-en)
(.SPORTS/.RUGBY)

Dot Registry, LLC v. ICANN (Internet Corporation for Assigned Names
and Numbers)_(/resources/pages/dot-registry-v-icann-2014-09-25-en)
(.INC/.LLC/.LLP)

Merck KGaA v. ICANN (Internet Corporation for Assigned Names and
Numbers)_(/resources/pages/merck-v-icann-2014-07-22-en)

https://www.icann.org/resources/pages/accountability/irp-en 2/3
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(.MERCK/.MERCKMSD)

Vistaprint Limited v. ICANN (Internet Corporation for Assigned Names
and Numbers)_(/resources/pages/vistaprint-v-icann-2014-06-19-en)
(.WEBS)

Better Living Management Co, Ltd. v. ICANN (Internet Corporation for
Assigned Names and Numbers) (/en/news/irp/blm-v-icann) (.THAI)

Booking.com v. ICANN (Internet Corporation for Assigned Names and
Numbers)_(/len/newslirp/booking-v-icann) (.HOTELS)

DCA Trust v. ICANN (Internet Corporation for Assigned Names and
Numbers) (/len/newsl/irp/dca-v-icann) (.AFRICA)

Manwin Licensing International v. ICANN (Internet Corporation for
Assigned Names and Numbers) (/en/news/irp/manwin-v-icann)

ICM v. ICANN (Internet Corporation for Assigned Names and
Numbers)_(/len/newslirp/icm-v-icann)

https://www.icann.org/resources/pages/accountability/irp-en 3/3
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Afilias Limited, BRS Media, Inc. & Tin Dale, LLC

Afilias Limited, BRS Media, Inc. & Tin Dale, LLC v. ICANN (.RADIO) - Withdrawn - ICANN

v. ICANN (Internet Corporation for Assigned
Names and Numbers) (.RADIO) - Withdrawn

(len/system/files/files/afilias-brs-tin-lic-irp-notice-
redacted-05o0ct15-en.pdf) [PDF, 1.49 MB]

Request for Independent Review Process
(len/system/files/files/afilias-brs-tin-llc-irp-request-
redacted-050ct15-en.pdf) [PDF, 790 KB]
o Annexes 1 - 12 (/en/system/files/files/afilias-
brs-tin-lic-irp-annex-1-redacted-050ct15-
en.pdf) [PDF, 8.1 MB]

o Annexes 13 - 23 (/en/system/files/files/afilias-
brs-tin-lic-irp-annex-2-redacted-050ct15-

https://www.icann.org/resources/pages/afilias-brs-tin-lic-v-icann-2015-10-12-en

Claimants withdrew their request for independent review 31 May
on 18 May 2016. The International Centre for Dispute 2016
Resolution (ICDR) notified ICANN (Internet Corporation
for Assigned Names and Numbers) that the ICDR had
closed the administration of the IRP on 31 May 2016.
« ICANN (Internet Corporation for Assigned Names 10
and Numbers)'s Response to Claimants' Request November
: 2015
for Independent Review Process
(len/system/files/files/irp-afilias-et-al-icann-
response-redacted-10nov15-en.pdf) [PDF, 1.11 MB]
o Exhibits 1 to 11 (/en/system/files/files/irp-
afilias-et-al-exhibits-1-10nov15-en.pdf) [PDF,
7.87 MB]
Notice of Independent Review Process go(?gtOber
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en.pdf) [PDF, 10.4 MB]
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IN THE MATTER OF AN INDEPENDENT REVIEW PROCESS
BEFORE THE INTERNATIONAL CENTRE FOR DISPUTE RESOLUTION

AFILIAS DOMAINS NO. 3 LIMITED,

Claimant

INTERNET CORPORATION FOR ASSIGNED NAMES AND NUMBERS,

Respondent

ICDR Case No. 01-18-0004-2702

TRANSCRIPT™
HEARING ON AFILIAS” APPLICATION OF 29 APRIL 2020
HELD ON Monday, May 11, 2020

(Hearing conducted by conference call and recorded by Conference America, at
the request of the International Centre for Dispute Resolution
American Arbitration Association)

*Prepared for Dechert LLP by TransPerfect Legal Solutions, 700 6th Street NW,
2nd Floor, Washington, DC 20001.
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TOM SIMOTAS: Okay everyone, the conference call is recording. 1 am going
to start with the rollcall again; and on behalf of the tribunal, and may 1 please have
your names for this matter.

PIERRE BIENVENU: Mr. Simotas, this is Pierre Bienvenu. Are you calling
upon each party to identify their respective team members.

TOM SIMOTAS: Let us start with the tribunal. Let me do this. We have Mr.
Bienvenu, Ms. Kessedjian, Mr. Chernick on the line, and the secretary of the tribunal
Ms. Virginie Blanchette-Séguin--1 apologize if I mispronounced that--is on the line as
well. I am going to ask now for Afilias, who is on the line.

ARIF H. ALI: For Afilias, this is Arif Ali, we also have Alex de
Gramont, Tamar Sarjveladze, Rosey Wong, and Anna Avilés-Alfaro. In addition, we have
Mr. Ethan Litwin and Ms. Rosa Morales. Thank you.

TOM SIMOTAS: Thank you very much. For ICANN, please may | ask who is on
the line?

STEVEN SMITH: Yes, this is Steven Smith and with me are Jeff LeVee, Eric
Enson, David Wallach, Kelly Ozurovich, and Amy Stathos, ICANN’s Deputy General
Counsel.

TOM SIMOTAS: Thank you very much, Mr. Smith. From VeriSign, please may I
ask who is on the line?

RONALD JOHNSTON: Ron Johnston and Jim Blackburn, both of Arnold and
Porter.

TOM SIMOTAS: Thank you very much. And for Nu Dotco?

STEVEN MARENBERG: Steven Marenberg and Josh Gordon from Paul Hastings.

TOM SIMOTAS: Counsel, thank you very much. I will turn the call over to

the Panel and I will be on standby for a couple of minutes to make sure the lines are
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stable and connected. | want to thank you all for making yourselves available, and

then 1 will quietly drop off and obviously reach out to the panel for further

instructions. The call recording, as always, will be sent to everyone via secured

link. Thank you very much. Mr. Bienvenu, the call is yours.

PIERRE BIENVENU: Thank you very much Mr. Simotas, and can the parties

hear me well?

[MULTIPLE SPEAKERS]

STEVEN MARENBERG: Yes.

RONALD JOHNSTON: Yes.

ARIF H. ALI: Yes.

PIERRE BIENVENU: Thank you very much, so good day everyone. This

procedural hearing is being held in relation to an application by the Claimant dated

29th April 2020 seeking the assistance from the panel regarding what is described in

the application as the Respondent’s “grossly deficient production” and the

Respondent’s filing of the privilege log described in the application as

insufficiently detailed. Respondent opposed the application, which it has responded by

a written submission dated 6th May 2020. Could I ask everybody listening in on this

call to put their phone to mute. There is interference. In correspondence between the

Panel and the Parties, it was determined that each party would have 30 minutes to

address the Tribunal, the Claimant to go first, the Respondent to follow, and the

Claimant to have an opportunity to reply using time out of its budget of 30 minutes.

The Amici are attending this hearing pursuant to the Panel’s decision on Phase I.

However, the issues in dispute are issues between the Parties to the exclusion of the

Amici. I wish to confirm to counsel that members of the Panel have carefully reviewed

the application and the response, including the attachments to these submissions, so
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there is no use to repeat what is already set-out in those submissions. The Panel also

had occasion to discuss the application during a telephone call yesterday. So, we are

well-prepared to deal with the issues and dispute between the Parties. Late last night

or this morning, the Parties emailed their respective PowerPoint presentations. | am

in receipt of those presentations and | trust that my colleagues are as well. As a

last point, in introduction, whenever counsel finds it convenient in the course of

their respective presentations, we would appreciate it if each Party could briefly

address the question of the applicable law and, more specifically, is it common ground

between the parties as we understand it is that the law applicable to the issues

raised by the Claimant’s application, is California Law and U.S. Federal Law as set

out in the Parties’ respective written submissions, and of course as that law may be

supplemented by the rules applicable to these proceedings. So, this is what | have to

say by way of introduction. Unless anybody has anything to raise by way of preliminary

remark, 1 would invite counsel for the Claimant to present their oral submission.

Thank you.

ALEXANDRE DE GRAMONT: Thank you Mr. Chairman and good morning to you and

Mr. Chernick. Good afternoon to Professor Kessedjian. This is Alex de Gramont and 1

will be making our opening presentation for Afilias. | understand you have our

PowerPoint presentation and 1 will be referring to that as | go through our opening

presentation. In addition --

TOM SIMOTAS: Mr. De Gramont, this is Tom Simotas, | apologize for

cutting you off. 1 think we might have a little bit of an issue with reception.

ALEXANDRE DE GRAMONT: Yes.

TOM SIMOTAS: Ms. Kessedjian, can you hear us okay or --
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CATHERINE KESSEDJIAN: It is better when this part of the call is taking
place. When Pierre Bienvenu was speaking, it was for some reason very unclear.

TOM SIMOTAS: Okay.-

CATHERINE KESSEDJIAN: Now it is better.

PIERRE BIENVENU: This is Pierre Bienvenu, 1 too throughout my opening
remarks could hear annoying interference on the line. We can still hear it now
actually.

TOM SIMOTAS: Okay. May 1 ask that when we are not speaking that everyone
put their line on mute. Perhaps that will help with the background noise. Okay, and
let us see if that will help with line issues and if you are still getting
interference, please do speak up. We might want to give you a chance to drop off and
dial in again and then we will see if that works as well. So, I apologize for the
interruption. Mr. de Gramont please go ahead.

ALEXANDRE DE GRAMONT: Not at all, and please, everyone feel free to
interrupt me if you cannot hear me. So, the Panel and counsel should have the
PowerPoint slides that we sent around. 1 am going to start on slide two. You should
also have three annexes, which 1 am not going to ask you to look at during my part of
the presentation, but the PowerPoint slides refer to them. Annex 1 is simply the same
Attachment C that we submitted with our application. It is a privilege log put in
chronological order, and we simply added numbers for ease of reference. Annex
2 is a subset of that and it includes entries that refer to communications to
Verisign, NDC and .WEB applicants. And Annex 3 is a re-organized version of
Annex 1. It is color-coded based on categories I will address in the slides.

So, let me begin with a quick overview of our presentation. 1 am

going to start with some context and background which are critical for
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understanding the privilege issues in our application. Then, I am going to
address what we call the missing documents or communications which are
specifically referred to in other documents that ICANN has produced or has
included, or referred to in their privilege log but which we do not have. 1
will then address the multiple privilege entries for correspondence between
non-lawyers. After that, | will summarize the multiple privilege entries
dealing with ICANN’s investigation and supposed deferral determination, and
then I will briefly conclude with Afilias’ requested relief. So, | am turning
to Slide 3, [which] begins with context and background, and with some basic
principles. This is from the first IRP decision ever rendered in 2010. It is
the majority decision by Judge Schwebel and Professor Paulsson in ICM v.
ICANN, and it says: “ICANN is no ordinary non-profit California corporation.
The Government of the United States vested regulatory authority” --
regulatory authority — “of vast dimension and pervasive global reach in
ICANN”. And subsequent IRP panels have agreed. Next slide. ICANN’s own
articles and by-laws confirm that it is the global regulator and gatekeeper
to the domain name system of the internet. So, the articles say ICANN “shall
pursue the charitable and public purposes of lessening the burdens of
government” -- lessening the burdens of government -- “by carrying out its
mission.” So, ICANN has taken on the burdens of government, the regulatory
burdens. ICANN’s by-laws state that its mission includes “coordinating the
allocation and assignment of names and the root zone of the DNS.” So, ICANN,
and ICANN only, distributes the exclusive registry rights to billions of
dollars” worth of TLDs. These are exclusive rights for the entire world’s

principle method of communication, which now of course, is the iInternet. Next
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slide. Now, this is the first IRP concluded under ICANN’s new by-laws, or the
Ffirst IRP proceeding under ICANN’s new by-laws and in 2016, in anticipation
of the U.S. Government transferring all of the Department of Commerce’s IANA
functions to ICANN, the ICANN community decided that “improvements to ICANN’s
accountability were necessary iIn the absence of the accountability backstop
that the historical contractual relationship with the U.S. Government
provided.” So, next slide. And so, ICANN’s by-laws were revised to strengthen
ICANN”s accountability mechanisms, how its decision-making processes must be
conducted and scrutinized. So first, the drafters of the new by-laws
strengthened the core values and commitments with which ICANN “must operate.”
Second, the IRP now covers “actions or failures to act by or within ICANN
committed by the Board,” and here’s the new part, “individual Directors,

Officers, or Staff Members that give rise to a dispute,” which is defined as
including any “action or inaction that violated the articles or by-laws.” So
now, IRPs are extended beyond simply the board and to individual directors,
officers, and staff, and there is no exception for legal staff, especially
when they are carrying out ICANN’s mission. Next slide, please. Now, this IRP
is about the action and inaction of ICANN’s staff and the ICANN Board. What
you see on this side is a summary of our claims as stated in our reply
memorial. The IRP “is about ICANN staff’s flawed analysis of the New gTLD
Program Rules, its biased and inadequate investigation of NDC’s and
Verisign’s conduct, its recommendation, if one was made, to the ICANN Board
to take no action, its decision without Board approval or oversight to

proceed with contracting, and the Board’s complete abdication of its

responsibility to ensure implementation of the New gTLD Program Rules in
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accordance with ICANN’s articles and by-laws.” And as we’ll discuss,
virtually all of the documents that would shed light on those claims have
been withheld as privileged. Next slide, please. Afilias’ claims go to the
heart of ICANN’s decision-making process. The by-laws provide “in performing
its Mission, ICANN must” -- must -- “make decisions” -- make decisions -- “by
applying documented policies consistently, neutrally, objectively, and fairly
without singling out any party for discriminatory treatment.” The by-laws go
on, “ICANN and its constituent bodies shall operate to the maximum extent
feasible, in an open and transparent matter, and consistent with procedures
designed to ensure fairness.” Next slide, please. ICANN’s defense goes to its
decision-making process. ICANN claims in its response that at some
unspecified time and in some unspecified manner, its board determined to
“defer such consideration of Afilias” claims until this Panel renders its
final decision.” Now, until we saw this assertion in ICANN’s response, we had
no idea that ICANN had made any sort of determination of that type. What we
knew was that in August 2016, Afilias had raised concerns to ICANN about
NDC’s application and bid. We knew that in September 2016, ICANN promised an
“informed resolution” of Afilias” concerns and that Afilias would be updated.
We knew that there was a yearlong hiatus during the U.S. Department of
Justice’s investigation under U.S. antitrust laws, and we knew that after the
DOJ investigation completed in January 2018, we repeatedly -- we meaning
Afilias and its counsel -- repeatedly asked for updates and we didn’t get
any. And then, in June 2018, without any warning or explanation, ICANN took
-WEB off hold, and we have no insight whatsoever into any of the decision-

making processes that led ICANN through this course.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Next slide, please. This is a quote from the Gulf Cooperation
Council versus ICANN case, and it is relevant here. There, the panel said,
“We have no evidence or indication of what, if anything, the Board did asses
in taking its decision. Our role is to review the decision-making process of
the ICANN Board, which here was virtually non-existent. By definition core
ICANN values of transparency and fairness were ignored.” And I will add that
this was before the new by-laws, so your role as the IRP Panel is to review the
decision-making process of the ICANN Board, as well as staff. Now, 1 will add that it
is not clear from the GCC decision whether ICANN failed to produce evidence about its
decision-making process based on privilege or for some other reason, but the result is
the same. We have no idea, no idea of what the staff or the board did in its decision-
making processes or why. Everything has been shrouded in claims of privilege. Now,
with that, let us turn to the particular deficiencies we have identified. So, going to
the next slide, which is Slide 11, there are a number of communications referred to in
the documents that ICANN has produced or in the log entries themselves, but the
communications or documents reflecting such communications have not been produced. So,
for example, ICANN in its 6th May letter to the Panel says, “There are no documents™ -
- no documents -- “reflecting a request for information from ICANN to Verisign
regarding the DAA,” and yet we know from Mr. Johnston’s 23 August 2016 letter to Mr.
Enson that Mr. Johnston said that counsel for Verisign and NDC “jointly submit this
document to you in response to your request for information regarding the agreement
between NDC and Verisign relating to the .web gTLD.” Now, unless Mr. Johnston was
inventing the request for information, which seems unlikely, there must have been a
request. It is extraordinary to us -- it would be extraordinary to us if that request

were made orally. Is it possible that Mr. Enson or someone else at ICANN called Mr.
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Johnston and said, “There has been a complaint? Can you send us your defense and we’ll
take it into consideration?” Again, that would seem to us extraordinary but even so,
it would, or it should have been, recorded in some sort of record, even if only a time
record. Yet, here we are, a critically important document in the case withheld from us
until the Procedures Officer ordered it produced in the proceedings in December 2018.
We have absolutely no idea how it came about. I will note that Mr. Enson is listed 10
times on ICANN’s log between 11 and 23 August, including as a CC. The descriptions are
so vague and generic that we have no idea what they consisted of or whether there is
any reference in there to this request to Verisign and NDC but, again, this is part of
the decision-making process that is at issue in this case, and it has been hidden
behind asserted privileges.

Slide 12. According to ICANN’s 6th May letter, ICANN “had no
communications with the Amici regarding Verisign’s interest in _WEB,” and yet, we know
from documents that have been produced, for example, Mr. Rasco sent an e-mail to Ms.
Willett of ICANN on 31 July 2016 and he wrote, “l wanted to let you know” -- and by
the way, this is several days after NDC won the auction -- Mr. Rasco writes, “l wanted
to let you know that Verisign intends to issue a press release tomorrow regarding the
-web TLD. I understand that someone from Verisign is or will shortly be contacting
Akram.” And he is referring to Akram Atallah, the President of ICANN’s Global Domains
Division. Now, Mr. Atallah is listed as sending or receiving twelve documents on the
log in the two-week period after the 31 July e-mail, including where in-house counsel
are merely listed as CCs. The descriptions are too vague to know whether they concern
any communications with Verisign, but this raises the question, Was Mr. Rasco
incorrect? Did no one from Verisign contact Mr. Atallah? And if Mr. Atallah was

contacted, did he really keep no record of this, Verisign’s acquiring for $135,000,000
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the rights to .web under the guise of NDC’s application?” The executives of Verisign,

the dominant industry player, so chummy with Mr. Atallah that they could call him and

have an off-the-record chat about Verisign just having acquired .web? One would think

that in an open and transparent organization, such communications would be reported in

some fashion and perhaps they are referred to in the various privileged entries, but

there is not sufficient description for us to know. Next slide, please. ICANN says

again it had no communications with the amici regarding its interest in _.web, but

ICANN’s privilege log lists 16 separate entries regarding ‘“correspondence with

Verisign” and “correspondence with NDC,” and 13 additional entries referring to

“correspondence with .web applicants.” And we have listed them in Annex 2. So, these

allegedly privileged documents refer to nearly 30 pieces of correspondence with

Verisign, NDC, and .web applicants from 14th August 2016 to 28th February 2018. We

know about a handful of communications. There is Mr. Johnston’s 23 August letter,

Verisign’s and NDC’s responses to the questionnaire from Ms. Willett. Mr. Marenberg

wrote a letter to ICANN in, I believe, February 2018, and maybe these entries are

referring to those same several pieces of correspondence over and over again over the

course of roughly two years, but the Panel should at least order ICANN to identify the

correspondence that is being discussed so that we can know, and we can know whether

there are other communications out there that we have not seen, and then we can know

the context of the allegedly privileged documents that are discussed in those

communications.

Next slide, please. There are numerous log entries for correspondence

between non-lawyers, and we recall what the panel said in Corn Lake v. ICANN, “The

mere sending of a communication to or from an internal ICANN attorney does not render

that communication privileged. The mere fact that an in-house ICANN attorney is copied
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on an email, including as one of many addressees, is insufficient by itself to
establish the attorney-client privilege.” Now, ICANN has 79 entries for correspondence
between non-lawyers. They are set forth at the beginning of our Annex 3. They are
shaded in green. Let us take a look at just a few of the entries. So, next slide,
please. You will see that the very first entry is a 29 July 2016 email from S. Woolf,
who is a member of the board, to Mr. A. Maemura, who is also a member of the board,
and Steve Crocker and Lauren Allison and the ICANN Board are copied. | believe that
Mr. Crocker and Ms. Allison are also Board members. John Jeffrey, the General Counsel,
is a BCC, a BCC and yet, this email purports to be seeking legal advice from J.
Jeffrey regarding auction rules. Now, why on earth is Ms. Woolf seeking legal advice
from Mr. Jeffrey by writing another Board member and copying the entire Board, and
putting Mr. Jeffrey as a BCC? And look at the subject. This is advice regarding the
auction rules. It apparently applies or asks about the application of the auction
rules, which is what ICANN is supposed to do. ICANN is supposed to explain how its
auction rules are to be applied so that other bidders can follow them so that ICANN’s
interpretation can be scrutinized. So, on the face of this document, ICANN has simply
not met its burden of establishing privilege. The same with respect to the next
document on this slide. C. Chalaby, a Board member, writing to the president of ICANN,
Mr. Atallah. Several people are copied, two of them happened to be [in-house counsel]
and the summary is “email seeking information for the facilitation of legal advice” --
the facilitation of legal advice. How does that fall into any category of privileged
communication? Again, ICANN has failed to meet its burden here.

Moving to the next slide, just a couple more examples, this is a 5 August
2016 email from Mr. Atallah to Christine Willett. You will recall that Mr. Rasco wrote

to Ms. Willett several days before that, that someone from Verisign would be
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contacting him. Is that what this communication is about? We cannot tell. And

furthermore, again, there are two ICANN in-house lawyers copied and yet the

description is “email seeking legal advice from A. Stathos in anticipation of

litigation regarding registry agreement with NDC for .Web.” Again, why is Mr. Atallah

writing to Ms. Willett asking Ms. Stathos for -- as a copyee -- for legal advice. And

then, finally among the examples, the last one is No. 64. These are two non-lawyers.

No ICANN lawyer in-house or outside is identified. This email is “discussing draft

letter to Afilias prepared at the request of ICANN counsel in anticipation of

litigation regarding .Web contention set.” And really? Mr. Hemphill of Afilias has

written a letter expressing concerns. Two ICANN staff people are drafting a response

and that is privileged? Here again, ICANN has not met its burden of establishing

privilege and that is true with respect to all of the green-coded documents in our

Annex 3.

Next slide please. ICANN has squarely put its decision-making at issue in

this IRP, and the purpose of an IRP is to examine ICANN’s decision-making processes.

So, we learned in ICANN’s response that the ICANN Board determined again at some

unspecified date and time and in some unspecified manner that they would defer

consideration of Afilias’ concerns until this Board [sic] renders its final decision.

Again, we do not know when. We do not know how. We do not know on what basis. In

ICANN’s 6 May letter, we are told that ‘“the ICANN Board engaged the assistance of

ICANN”s in-house and external counsel in determining that ICANN should wait to make

any decisions until accountability mechanisms had run their course.” Now ICANN cannot

hide its decision-making processes behind privilege. If ICANN wants to outsource its

decision-making processes to counsel, then there must be one of two consequences:

Number one, ICANN can either waive the privilege by putting the decision-making
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process at issue as part of its defense or number two, ICANN has simply not conducted
its decision-making processes in an open and transparent [manner] as it is required to
do. Next slide please. Similarly, ICANN cannot hide its due diligence by staff behind
assertions of privilege. Again, we are told in the response “as part of ICANN’s due
diligence into the issues raised by Afilias and Ruby Glen in 2016, ICANN issued a set
of questions to Afilias, Ruby Glen, NDC and Verisign, seeking input regarding the _Web
auction, the NDC/Verisign agreement, and the alleged violations of the Guidebook.
These questions were designed to assist ICANN in evaluating what action, if any,
should be taken in response to the claims asserted by Afilias and Ruby Glen. In
ICANN’s 6 May letter, we are told that all this due diligence is also shrouded in
secrecy by asserted privilege because “ICANN’s in-house and external counsel were
intimately involved iIn investigating the allegations surrounding NDC’s and Verisign’s
conduct.” So here again, this is supposed to be an investigation by ICANN to ensure
that it is complying with its bylaws and articles to make sure that its making
decisions by applying its documented policies, but all of this is in a black box
because of the assertions of privilege.

Next slide please. ICANN asserts in its response “the facts and claims
supporting Afilias’ allegations of NDC’s Guidebook violations were known to Afilias
and set forth in its August and September 2016 letters to ICANN.” The Panel will of
course be able to examine whether that is correct or not, but for now the question is,
what did ICANN do in response to those letters -- in response to those concerns?
Afilias requested documents referring to the letters. ICANN refused to produce them
and the Panel ordered them to be produced nonetheless and yet all of ICANN’s
communications about Afilias” letters have been designated as privileged, so we have

absolutely no insight into what if anything ICANN concluded based on the letters. In
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the interest of time, | am going to skip over this slide because 1 think, it is self-

explanatory and based on it, we do not anticipate that ICANN will be submitting

documents in support of its brief given that ICANN takes no position with regard to

the contentions that the Amici violated the Guidebook. Slides 21 through 23 set forth

our requested relief and we have stated our requested relief based on categories of

documents. As the Panel will see, in some instances we have asked that the Panel order

ICANN to produce all communications such as those that are clearly not privileged

between lawyers and non-lawyers. In other instances, we have asked the Panel to either

order ICANN to produce all communications or to provide more elaborate, informed

privilege descriptions including, whether the documents that fall into the categories

of investigation or due diligence. 1 am not going to go through each of them in the

interest of time, but obviously, we are happy to address any of these should the Panel

have questions on them. Thank you.

PIERRE BIENVENU: Thank you Mr. de Gramont. This is Pierre Bienvenu

speaking. May I ask my colleagues if they have questions for counsel for Afilias

starting with Ms. Kessedjian.

CATHERINE KESSEDJIAN: 1 have no questions. Thank you.

PIERRE BIENVENU: Mr. Chernick?

RICHARD CHERNICK: None at this time Pierre. Thank you.

ALEXANDRE DE GRAMONT: And if 1 may Mr. Chairman by my count, 1 think we

have six minutes left for a rebuttal. I am not sure who is keeping time but at least

according to my stopwatch, I went about 24 minutes.

PIERRE BIENVENU: Very good. So, | have a number of questions —

[OVERLAP, TIME: 00:39:50]
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JEFFREY A. LEVEE: Mr. Chairman, I am sorry this is Jeff LeVee. | do not
mean to be a pest, but according to my watch, you used 29 minutes.

ALEXANDRE DE GRAMONT: 1 am not sure if he started the clock before
-- there was an interruption when we are having communication difficulties.
We started my stopwatch right after that.

JEFFREY A. LEVEE: Okay.

PIERRE BIENVENU: Mr. de Gramont, 1 have questions for you, but 1
think 1 will defer asking them until we have heard from your friends [on
behalf of ICANN].

[OVERLAP]

ALEXANDRE DE GRAMONT: Thank you Mr. Chairman.

PIERRE BIENVENU: On behalf of the Panel, Mr. de Gramont, thank
you very much for these submissions. Who will address us on behalf of ICANN?

STEVEN L. SMITH: Yes. This is Steve Smith. Eric Enson will be
addressing the adequacy of ICANN’s production, and David Wallach will be
addressing the adequacy of ICANN’s privilege log.

PIERRE BIENVENU: Thank you very much, and I then understand that
you will start Mr. Enson?

ERIC ENSON: Yes, Chairman Bienvenu and members of the Panel,
thank you very much. As Mr. Smith said, I will address the production issues,
Mr. Wallach will address the privilege issues and in particular, the
applicable law issues, but if you would move with me to the PowerPoint
presentation that we provided late last night and turn to Slide No. 3. 1
would like to begin with the most relevant procedural order, which is

Procedural Order No. 2 issued by the Panel in March of this year. In that
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order, the Panel called on ICANN to produce non-privileged documents
responsive to any of Afilias” 18 document requests to the extent those
documents existed and were within the possession, custody or control of
ICANN. Procedural Order No. 2 defines documents within ICANN”s control as
those documents that are “in the possession of third parties — like
subsidiaries, agents or advisors — who, because of a legal or relevant
contractual relationship with ICANN, have in their possession documents
which, effectively, are under the control of ICANN. Moving to Slide 4,
please. We thought it important to provide a high-level summary of some of
the specifics of ICANN’s document collection because the search was robust
and it was specifically designed to identify responsive materials. First,
ICANN actually performed two separate searches: one before the issuance of
Procedural Order No. 2, and then another search was performed after the
Order, just to ensure that we captured all documents responsive to that Order
to the extent they existed. And even though Afilias requested only 10
specific document custodians in their requests, ICANN extended its search to
21 document custodians based on ICANN’s and its counsel’s independent
evaluation of which people or databases may have responsive materials.

[OVERLAP]

PIERRE BIENVENU: Mr. Enson, 1 apologize for interrupting you.
This is Pierre Bienvenu. Did you disclose to your friends opposite the names
of the 21 document custodians whose files you searched?

ERIC ENSON: We did not disclose those names. It was never
requested of us by Afilias. They, in their document requests, there were 10

specific custodians that they wanted searched for particular requests and we
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did that. But we then expanded the search for all requests to 11 additional
custodian and databases and we did that based on our own internal analysis
and the request never came from Afilias to disclose that information. Here on
this Slide, Slide No. 4, is a sampling of some of the custodians and we want
to provide this information because these custodians cover a large swath of
the type of people and locations where responsive materials would most likely
exist. So, for example, the custodians included key executives and officers
such as the President of ICANN’s Global Domain Division, Akram Atallah and
ICANN”s CEO, Fadi Chehadé. Custodians included Board Members such as Mr.
Crocker and Mr. Disspain. A number of ICANN’s attorneys, were document
custodians such as the General Counsel of ICANN, the Deputy General Counsel
of ICANN and a number of Jones Day lawyers. ICANN staff members directly
responsible for New gTLD Program such as Ms. Willet and Mr. Namazi were also
document custodians. Both of ICANN’s ombudsman were searched for responsive
documents. And then finally, we searched certain of ICANN’s inboxes and
databases for responsive documents just to make sure that we did not miss
anything that might not have been in the possession of any of these
individual custodians. And moving on to Slide 5, this is a high-level summary
of the review and production process, which is consistent with all best
practices for identifying and producing responsive materials. Specifically,
we employed a team of outside and in-house counsel to conduct a multilayered
review of the collected documents in order to identify what materials may be
responsive. We knew that there was a possibility that a number of responsive
documents could be privileged because we collected documents from ICANN’s

attorneys and ICANN was engaged in ongoing litigation with Ruby Glen
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regarding _-Web at the time that Verisign announced the Nu Dotco agreement. So,
all responsive documents were reviewed for privilege, again, using a
multilayered review by outside and in-house counsel. We then produced the
documents that were responsive and we logged the documents that were
privileged and we provided that information to Afilias consistent with the
directions of Procedural Order No. 2. And lastly, | think it is important to
note that, all attorneys involved in the document review process are bound by
their ethical obligations and California’s Rules of Professional Conduct to
not suppress evidence and to produce all non-privileged responsive documents.
And that is a duty that both ICANN’s in-house attorneys and Jones Day
attorneys take very seriously.

Moving on to Slide 6, please. We come to one of Afilias’ chief
claims, which is that ICANN was required to search the Amici, Verisign and Nu
Dotco, for any documents within their possession that might be responsive to
Afilias’ requests. But the Interim Supplementary Procedures, the IBA Rules
and federal law, all note that document productions are limited to what is
within a party’s possession, custody or control. And Afilias has made this
argument on two occasions and on both of those occasions this Panel rejected
the argument. Specifically in Procedural Orders No. 2 and 3, the Panel ruled
that ICANN’s document production obligations were limited to documents within
its possession, custody or control. And in applying that standard here, ICANN
does not have possession, custody or control of Amici’s documents and there
is no legal or contractual relationship between ICANN and Amici that would

place documents in their possession under ICANN’s control. So, that we think
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should end the debate on Afilias” third attempt at getting ICANN to search
Amici.

Now, turning to Slide 7, please. I want to deal with some of the
specific complaints that Afilias has made. And the point here is that many of
the documents that Afilias seeks just do not exist. No documents were
produced in response to Requests No. 2, 8, 10(b), or 20. All which seek
certain communications between ICANN and Verisign or NDC because those
documents-- there are no documents that reflect these kinds of communications
with the Amici. And I want to quickly respond to Mr. de Gramont’s argument
regarding the “request for information to Verisign” which is referred to at
Slide 11 of his presentation. The request was made by me and it was done over
the phone. The lawyers .. -—— ICANN and Verisign had been adverse to one
another on a number of occasions. The lawyers know each other well and there
is nothing extraordinary or sinister about me picking up the phone to call
Mr. Johnston about an issue like this. Likewise, the arguments about someone
from Verisign contacting Mr. Atallah at Slide 12 of Afilias’ presentation is
misplaced. We searched Mr. Atallah’s records. We knew that there was an email
referring to some sort of contact. We searched for that contact. We did not
find it. There was no document reflecting any such communication between Mr.
Atallah and Verisign of the sort that Afilias is suggesting. Although, Mr.
Atallah is no longer employed by ICANN, we do believe that to the extent
there was any sort of communication like this, that was also by phone.

Moving on quickly to Slide 8 because | know my time is getting short, 1
want to provide Mr. Wallach with enough time to address the privilege issue. Many of

the documents that Afilias seeks with the application were actually produced to
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Afilias. Request No. 3 for example, seeking communications on or after 23 August 2016,

from ICANN and Amici concerning Verisign’s interest in acquiring the rights to .Web.

Those documents were produced. They were a handful of communications such as

Verisign’s and Nu Dotco’s response to ICANN’s questionnaire in September of 2016,

those were produced to Afilias. The letter from Mr. Marenberg that Mr. de Gramont

referred to in his presentation, that was produced. Request No. 21. Multiple

communications between Ms. Eisner and Mr. McAuley were produced to Afilias. And

finally, another critical point is that, a number of the documents that Afilias’ seeks

are privileged. They’re covered by attorney-client privilege and Mr. Wallach will

address that point now.

[OVERLAP/MULTIPLE SPEAKERS]

DAVID WALLACH: Thank you. This is David Wallach. Before picking up with

the PowerPoint presentation, | just want to address a couple of things, preliminarily.

First, 1 want to answer the Panel’s question regarding what law governs. And the

answer is California law supplemented by federal law. ICANN is organized under

California law; it is based in California; its in-house and external counsel are

California attorneys; and the communications and documents in question occurred in

and/or were created in California. We assume Afilias agrees that California law

governs because its Brief is based almost entirely on California and federal law, with

a couple of unexplained detours into English law. So, I am not going to spend more

time on this issue unless we hear otherwise from Afilias.

The other issue | want to address or two other issues | want to address

before picking up with the Slides. One is Afilias’ relief requested. Now in its

presentation, we saw that Afilias has five claims for relief. These differ

substantially from the three claims for relief that Afilias sought in its Application.
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And 1 want to make two points about that: first, it is improper; Afilias cannot be
allowed to change the basis and nature of its Application in a presentation that it
first provided to ICANN at 10:00 p.m. on Sunday night in California, 1:00 a.m. on
Monday morning on the East Coast, before a hearing that is scheduled to start at 7:00
a.m. the next morning. In either purpose or maybe just in effect, this sandbags ICANN
and ICANN has had no fair opportunity to respond to these new requests for relief. And
the second point 1 wanted to make about the request for relief, is the fact that
Afilias finds it necessary to change its requests for relief at the eleventh hour --
literally -- in this matter, is an implicit acknowledgement that its original requests
for relief are not well-founded.

One last point I want to make before and then I will pick up with the
presentation. 1 want to address Afilias’ contention that the documents in green on its
Annex 3 are what i1t says, are clearly non-privileged and it is because it says, they
are not communications involving counsel. And ICANN accepts that CC-ing counsel on an
otherwise non-privilege document does not make that document privileged. ICANN is not
claiming privilege on that basis. But the fact that counsel appears on an email as a
CC, rather than on the TO or the FROM line of the email does not mean that that is not
an attorney-client communication. In most instances, these are attorney-client
communications and we all use email every day and we know how email works. Emails are
frequently conversations among multiple recipients who are included in the TO lines or
the CC lines and when a person responds to an email, often the message will be
addressed to a person that appears on the CC line and we won"t bother to delete the
person from the CC line and replace them in the TO line, because everyone understands
how this works. And this is the case with most the documents that Afilias seeks to

challenge. And to take the example that Afilias used, which appears on page — on Slide
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15 of Afilias” presentation and 1 think it is the first entry on their Annex. That is
an email on which the ICANN Board is CC’d. Now John Jeffrey, who is ICANN’s General
Counsel, and Amy Stathos, who is ICANN’s Deputy General Counsel, are both on the I1CANN
Board ListServ. John Jeffrey was also BCC’d on that message. | do not know why that
is, but he was CC’d. So, everyone on the message, every recipient of that message knew
that John Jeffrey was on it and the email is an email seeking legal advice from John
Jeffrey. These columns, the TO, FROM and the CC and BCC are automatically populated
metadata. They are based on where the people appear on the email message, not the
person to whom the email message is actually directed. So, this is an email to John
Jeffrey, and that is true of nearly every email that Afilias claims is clearly between
non-lawyers. They are emails that actually are to or from lawyers. And then the second
point about that, and 1 will get to this in more detail later in the presentation, is
the documents may well be privileged even if no lawyer is involved in the
communication and like I said, 1 will get back to that. Now, 1 am going to go back --

[OVERLAP]

PIERRE BIENVENU: Mr. Wallach, this is Pierre Bienvenu. While we are on
page 15 -- listed there, what about the second that was commented by your friend Mr.
de Gramont and he took issue with privilege being claimed because an email seeks
information “for the facilitation of legal advice.” Could you comment on this?

DAVID WALLACH: Yes, communications among corporate employees or Board
members, even if they did not involve counsel and these do, which are made for the
purposes of gathering information in response to an attorney’s request to -- or in
order to request legal advice from an attorney -- are privileged. This issue was not
specifically raised by Afilias” Application, but 1 will note that we cite several

authorities that go directly to this iIssue in our Response and that is at page 14 and
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the authorities are cited in footnote 34. And in particular, the SmithKline Beecham

case says, “A document need not be authored or addressed to an attorney in order to be

properly withheld on attorney-client privilege grounds. In the case of a corporate

client, privileged communications may be shared by non-attorney employees in order to

relay information requested by attorneys.” So, emails gathering information for the

purpose of seeking legal advice are privileged.

PIERRE BIENVENU: So, you are saying then that the expression or in this

case, the expression for the facilitation of legal advice is about evidence gathering?

DAVID WALLACH: I do not know if it is gathering evidence or simply

information but yes. It is about gathering information for the purpose of obtaining

legal advice.

PIERRE BIENVENU: And Mr. Wallach, the quote from Corn Lake that appears

on page 14, 1 understand from your earlier remarks that you do not take issue with the

propositions cited there on page 14 --

DAVID WALLACH: No, we do not take issue.

[OVERLAP]

PIERRE BIENVENU: -- that would reflect the arguments about your document

review.

DAVID WALLACH: Absolutely, we do not take issue with the principle that

simply CC-ing an attorney on a non-privileged communication makes it privileged. And

Afilias cites Corn Lake as somehow suggesting that this is a practice, it is something

that ICANN did or does. If you read Corn Lake, it is clearly not suggesting that. It

is just laying out some black letter principles and we agree with those principles and

we applied those principles. Unless you have any more questions, Chairman Bienvenu or

other members of the Panel, I will move back to the slide deck now.
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PIERRE BIENVENU: Yes, please go ahead. Thank you.

DAVID WALLACH: Okay, so we left the slide deck at Slide 10. 1 have taken

up some time responding to matters that came up in Afilias’ presentation. So, I am

going to skip over the first few slides and I will pick up at Slide 13. This slide

sets out the five particular arguments that Afilias makes in seeking to overcome the

privilege and we’ll notice that in their presentation, they really didn’t go into the

particulars of these arguments because 1 think the arguments are very difficult to

defend. Afilias stays at a very high level of generality. | am not going to read this

slide but I will address each of these arguments in turn starting with the level of

detail for document description.

Now, the Panel set out in paragraph 16 of Procedural Order No. 2, the

specific information that needed to be included in the privilege log. 1 quote that

here. 1 won’t read it. ICANN complied with each of these requirements. All of the

information that the Panel said should be included in the privilege log is included in

ICANN”s privilege log. Now, moving out to Slide 15. Afilias complains about every

single document’s description in ICANN’s log. It doesn’t identify a particular

document and says we need more information about this or we need more information

about that. Its challenge is completely general and categorical. But Afilias doesn’t

cite a single case holding that the document’s descriptions in ICANN’s logs are

insufficient and ICANN cites several cases expressly approving document descriptions

that are not meaningfully distinguishable from ICANN’s.

Slide 16, this is one of the cases that ICANN cites, Mitre Sports

International. 1 put it here because it is the most recent and it provides a helpful

summary of the law. It says that “identifying e-mails in a privilege log as seeking,

transmitting or reflecting legal advice--which is how HBO describes many e-mails--
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provides a sufficient description to sustain an assertion of privilege.” And then it

cites the Beacon Hill case, which is also discussed in our Brief, as explaining that

although the subject matter of the legal advice was not described, disclosure of

additional information as to the subject matter would come perilously close to

requiring disclosure of the substance of the privileged communications. And then it

cites the Carl Zeiss case, which is also cited in our letter, and that is to the same

effect. Now, these are federal authorities and as | have said at the beginning,

California law here governs primarily, supplemented by federal law. However, the

nature of -- the way it works in California is that trial court’s opinions are not

published and federal trial court’s opinions are and the court of appeals” opinions

don’t often descend to this level of detail, but California practice is consistent

with federal practice and to the extent it differs -- California law differs —- it

provides an even higher level of protection.

Slide 17. Afilias as | said challenges every single document description

on ICANN’s log and I obviously can’t go through all of those. But here are a couple of

examples and these are not examples that I cherry picked, these are the examples that

Afilias specifically references in its letter. The first, Document 7757, is an email

seeking legal advice from A. Stathos, which iIs Amy Stathos, ICANN’s Deputy General

Counsel, regarding correspondences with Verisign. And the second is an email from

ICANN”s Deputy General Counsel providing legal advice in anticipation of litigation

regarding the .web contention set. So, these descriptions identify that the documents

either seek or provide legal advice as the case may be, where they were created in

anticipation of litigation they provide that information. They include the sender and

all recipients of the document, the type of the document, the date of the document and

they provide a general description of the topic of the legal advice that is being
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sought or provided. And that provides more information than the descriptions that were

approved in Mitre Sports, in Beacon Hill and in Carl Zeiss. And Afilias does not cite

any authority to the contrary. The two cases that it cites are inapposite. 1 am not

going to go into the details of those but they’re dealt with in pages 9 through 10 of

our letter.

Afilias also complains that ICANN’s log does not establish that counsel

were acting in a legal capacity. Afilias did not address this issue in its

presentation so | take from that, that it is not seriously pressing the argument but I

will address this briefly. First, as a matter of fact, Afilias is simply wrong. Each

document description states that the document was created for the purpose of providing

legal advice, that it is seeking legal advice, that it reflects advice or a similar

description. That establishes that the document is created in a legal capacity.

Second, it is after ICANN has set -- has established a prima facie claim for privilege

as it has done in its log, the burden shifts to Afilias to come forward with some

evidence that the documents were created in something other than a legal capacity or

otherwise the privilege doesn’t apply and that’s established, for example, by the

Coleman case which we cite and quote here. 1 am not going to read the quote but the

important point is that Afilias has made no showing. It has produced no evidence. It

has not even said what non-legal transaction or capacity these documents could

possibly relate to. Its assertion is pure speculation.

Slide 20. Afilias -- this is Afilias’ next argument. It argues that many

documents likely include facts and it cites the principle that attorney-client

privilege and the work product doctrine protect communications and documents, they do

not protect facts. And then Afilias draws from that the conclusion, which is mistaken,

that the documents should be produced in redacted form to reveal the facts that are
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being communicated, analyzed or considered. This appears in pages 7 through 8 of

Afilias” letter and in response to 123 separate entries on ICANN’s privilege logs, and

here is an example.

This is a memorandum to ICANN’s in-house counsel prepared by outside

counsel providing legal advice in anticipation of litigation regarding the .web

contention set, and Afilias objects that “given the nature of the document it is

impossible that the document does not contain facts related to the dispute or

otherwise non-privileged information. It should be produced in redacted form.”

Now, Afilias” claim that protected materials should be redacted and

produced to reveal facts is just wrong. It just misunderstands the way privilege works

and here are a few quotes that establish that. The first is from the California

Supreme Court, which is on Slide 22, “The attorney-client privilege attaches to a

confidential communication irrespective of whether it includes unprivileged material.”

And then there is a quote from a Federal District Court, “Even if the privilege does

not attach to the underlying fact, communications of that fact are privileged.” And

then another Federal District Court, “There is no requirement that the communication

involve only legal issues, and factual communications made for the purpose of

facilitating legal representation are also protected.”

Slide 23. Now, Afilias’ argument here is so fundamentally misguided that

its own cases contradict it. The first case is the State Farm [Fire] and Casualty

Company case. | will not read that quote but it contradicts Afilias” position. The

next one is from the United States Supreme Court and it says, “The protection of the

privilege extends only to communications and not to facts. A fact is one thing and a

communication concerning that fact is an entirely different thing. The client cannot

be compelled to answer the question, What did you say or write to the attorney? but
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may not refuse to disclose any relevant fact within his knowledge merely because he

incorporated a statement of such fact into his communication with his attorney.”

Now, Afilias is asking that ICANN be forced to disclose what it said to

its attorney or what its attorney said in response to the extent such statements could

be characterized as facts. This is exactly where Afilias’ own cases say cannot be

done. Afilias can question witnhesses about non-privileged facts, but it cannot obtain

privileged document on the basis that they contain facts. And this is set out in

another case, Lopez v. Vieira which is set at page 12 of our Brief, very clearly where

it says that “Opposing parties may question corporate employees and officers to

ascertain facts relevant to the pending litigation even if the particular fact was

disclosed to counsel in a communication protected by the attorney-client privilege.

But opposing parties may not simplify the discovery process by demanding copies of

attorney-client communications in which the facts are included.” Now again, that is

exactly what Afilias is demanding here. This is not a close call. The authorities,

including Afilias” authorities, clearly contradict this argument.

Slide 24. Afilias” next argument is that privilege can never apply to

communications among non-lawyers. And 1 talked about this briefly at the beginning.

This is where -- this sets out where Afilias has made its argument, the terms that it

has made it in. I will not read that. Slide 25 provides an example of a communication

where this argument is made, and an in many instances, it is just flat wrong on the

facts and this is one of them. This is a communication to Amy Stathos from Shawn White

and it copies Christine Willet, Akram Atallah, Russ Weinstein and Daniel Halloran. So

this is a communication from ICANN’s associate general counsel to its deputy general

counsel, copying its president of the Global Domains Division and the type is kind of

small, but if you see to the right, we have Afilias”’ objection which is that “the
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correspondence is non-privileged as it is not an exchange between lawyers and

clients.” So, that assertion is impossible to understand. This is clearly an exchange

between lawyers and clients and the contrary position makes no sense.

PIERRE BIENVENU: This is the Chairman here. Perhaps this was because

mistakenly, there was no asterisks next to Shawn White’s name.

DAVID WALLACH: That is an error --

PIERRE BIENVENU: Something I noted when I reviewed the schedule.

DAVID WALLACH: Yes, that is an error but there is an asterisk next to

Amy Stathos” name as well as an asterisk next to Daniel Halloran’s name. And so, even

if Shawn White were not ICANN’s associate general counsel, as he is, this still would

clearly be a communication between lawyers and clients. So, the lack of an asterisk is

our error, but I don’t think that can explain the objection.

Slide 26. We do acknowledge, however, that there are a small number of

documents that are not communications between or including lawyers and over which

privilege is claimed and privilege is properly claimed. And -- Afilias takes the

position that if a lawyer is not involved in the communication, it can never be

privileged and again, that is just flat wrong as a matter of law. We cite two cases

here that stand for that proposition. The Ffirst is from the California Court of

Appeals and it says that “If legal advice iIs discussed or contained in the

communication between non-legal Zurich employees, then to that extent, it is

presumptively privileged.” And the next case, Datel Holdings from the Northern

District of California says, “The attorney-client privilege may attach to

communications between nonlegal employees where: (1) the employees discuss or transmit

legal advice given by counsel; or (2) an employee discusses her intent to seek legal

advice about a particular issue.” So, there is no ambiguity on this point that
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attorney-client privilege extends to certain communications that do not include
lawyers and Afilias literally cites no authority for iIts position.

Slide 27. This is Afilias” next argument which is that, in Afilias’ view,
work product protection applies only to documents that reveal legal strategy. This is
another argument that is just simply and clearly wrong. California’s work product rule
is memorialized in Section 2018.030 of the Code of Civil Procedure. It says that “A
writing that reflects an attorney’s impressions, conclusions, opinions, or legal
research or theories is not discoverable under any circumstances” and then Section b,
“The work product of an attorney, other than a writing described in subdivision (a),
is not discoverable unless the court determines that denial of discovery will unfairly
prejudice the party seeking discovery in preparing that party’s claim or defense or
will result in injustice.” So, documents that reflect an attorney’s legal strategies
receive absolute protection and all other documents created by an attorney receive
qualified protection and that protection applies not just to the documents created by
an attorney him or herself, it also applies to documents created for an attorney by
people acting as the attorney’s agents, consultants or in other capacities and that’s
established by the Citizens for Ceres case cited at the bottom of this Slide.

Slide 28. Federal Law is substantially in accord and that is memorialized
in Federal Rule of Civil Procedure 26(b)(3). I set that out here. 1 will not read it
because 1 am getting short on time, but like California Law, Federal Law distinguishes
between qualified and absolute work product protection. Absolute protection applies to
documents that reveal an attorney’s strategies on mental impressions; qualified
protection can be overcome only on a showing of substantial need or an inability to

obtain the information from another source.
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So, Afilias” work product arguments are simply indefensible. It is not
true that work product protection applies only to documents that reveal an attorney’s
legal strategy. Afilias also asserts that documents that reveal an attorney’s legal
strategy can be discovered on a showing that the information is unavailable from other
sources. That is also not true. Documents revealing legal strategy are absolutely
protected and cannot be discovered under any circumstances.

Okay, moving on to the next slide. These address Afilias’ waiver
arguments. Afilias’ first argument is that ICANN waived privilege for all of its
documents because ICANN’s privilege log purportedly is deficient. Afilias does not
press this argument in its presentation, so | assume it is not seriously maintaining
it. But ICANN’s log is not deficient for the reasons | have already discussed. It
provides all of the information necessary to establish privilege and even if It were
in some manner deficient, waiver would not be an appropriate or even an available
remedy and the case that we cite here stands for that proposition. It says that a
court errs as a matter of law by ordering a waiver based on a purportedly deficient
privileged log.

Slide 31. ICANN also does not waive privilege by adopting transparency as
a core value or by making itself accountable through an independent review process
rather than litigation. At issue waiver applies only where a party claiming the
privilege puts its communication at issue. Afilias argues that many of its claims put
ICANN”s privilege communications at issue. That is not a basis for a waiver. A party
cannot waive its opponent’s privilege by making allegations about its opponent’s
privileged communications. If it could, the privilege would be meaningless. In every
case, the parties would make those allegations simply to pierce the privilege. And

while ICANN had made itself accountable for the conduct of its Staff, it has nowhere
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waived its right to claim attorney-client privilege and work product protection.

Afilias does not need ICANN’s privileged documents in order to attempt to make its

case and it has no right to those documents. The right to discovery is created by Rule

8 of Interim Supplementary Procedures and that right is expressly qualified by the

privilege, by the attorney-client privilege and work product protection.

And it is also notable in this regard that the allegations on which

Afilias relies for its issue waiver argument and its presentation are taken from its

reply brief, which was filed, 1 think, four maybe five days after its Application and

this is from Slide 7 of Afilias’ presentation. Now, these statements are clearly

designed for the purpose of supporting its Application which further underscores why a

party cannot waive its opponent’s right to attorney-client privilege by putting its

privileged communication at issue.

ICANN’s bylaws also recognize ICANN’s right to claim privilege, the IBA

Rules, which the parties agreed would serve as guidelines in this proceeding,

recognize the parties’ right to claim privilege and the Panel recognized ICANN’s right

to claim privilege in its Procedural Order No. 2, at paragraph 24. So Afilias”’

argument that ICANN has somehow waived its privilege has no basis and must be rejected

and I will stop my presentation now.

PIERRE BIENVENU: Thank you very much Mr. Wallach. Any questions for Mr.

Wallach or Mr. Enson by my colleagues?

RICHARD CHERNICK: No thank you.

CATHERINE KESSEDJIAN: [INAUDIBLE]

PIERRE BIENVENU: Professor Kessedjian, we cannot hear you very well. You

have to get closer to your --

CATHERINE KESSEDJIAN: 1Is that better?
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PIERRE BIENVENU: That is better.

CATHERINE KESSEDJIAN: Okay, I would like ICANN representatives to go to

their page 23 of their presentation for today. Where they cite two cases and 1 am a

bit puzzled by the citation of Upjohn v. United States. | am reading this quote from

the decision to actually confirm and not contradict Afilias” contentions that facts as

such are not privileged, but you said in your presentation in the slide on page 23

says that this contradicts Afilias. So, you have lost me on that and I would like a

little bit more presentation on this point. My second question relates to page 26 of

your presentation and that is about the case Zurich American Insurance. These -- the

quotes that you are mentioning here on page 26 speaks of presumption. Now, a

presumption, | gather in this particular context, is rebuttable presumption. So, my

first question is am | correct to think that this iIs a rebuttable presumption and if 1

am correct, then how do we go? What is ICANN’s position about going to who is able to

actually look into the matter and see whether or not this is rightly a privileged

document and second, so the first question is who is doing it and the second question

is how we are doing it? Whoever that person is.

DAVID WALLACH: Yeah, this is David Wallach, I am happy to answer those

questions and thank you for them, Professor Kessedjian. Starting with the first one at

Slide 23. ICANN agrees that facts as such are not privileged, that is not what we are

saying Afilias is wrong about. What we are saying Afilias is wrong about is its claim

that privileged communications or attorney-client work products or attorney work

product documents need to be produced in a form that is redacted to reveal the facts

that are communicated or discussed. So, the fact that those facts are communicated to

an attorney would be revealed by producing those documents and that is what Upjohn

says cannot happen. It says “The protection of the privilege extends . . . to
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communications and not to facts. . . . A client cannot be compelled to answer the
question, What did you say or write to the attorney?” If ICANN needs to produce
attorney-client privileged communications that are redacted in some way to show what
facts they contain, that shows precisely what ICANN wrote to its attorney. So, a fact
is one thing, a communication is another. Afilias can ask ICANN’s witnesses about
whatever facts it wants to ask them about and they cannot say, 1 will not answer that
question because 1 communicated that information to my attorney or although I know
that fact, I will not answer it because | learned it from my attorney. Those would not
be valid objections. But ICANN cannot ask them what facts they communicated to their
attorney and they cannot ask for those underlying communications themselves which is
precisely what Afilias is doing here.

CATHERINE KESSEDJIAN: Could I ask a follow up question on this?

DAVID WALLACH: Yes of course.

CATHERINE KESSEDJIAN: In the -- I would say, with a goal to efficiency,
why wait until we have witnesses particularly in an IRP where if 1 understand ICANN
rules correctly, we are trying to be more efficient than in a classic arbitration, so
why make that formal answer when it would be efficient if we could have those facts
before getting to witnesses?

DAVID WALLACH: The reason is because attorney client-privilege provides
an absolute protection and work product doctrine provide in many cases an absolute and
in other cases a qualified protection for those communications and a judgment has been
made in the law that encouraging open communications between attorneys and clients so
that the clients can get the best legal advice is more important than the interest of

efficiency that would be served by simply producing all of those documents. And that
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is a legal judgment, is a judgment that has been standing in the common law for
hundreds of years and it is a principle that applies in this case.

CATHERINE KESSEDJIAN: But it cannot be an absolute protection if the
witness has to answer those questions of facts. So, | am puzzled by this notion of
absolute protection.

DAVID WALLACH: Well it is -- Professor Kessedjian, | apologize if I have
not been as clear as 1 would hope to be. The witness can answer the question about the
underlying facts. The facts are not protected absolutely or otherwise. But the
witness cannot be made to answer a question about the communication, they cannot be
asked what facts did you tell your attorney, and that is what would be --

[OVERLAP/MULTIPLE SPEAKERS]

CATHERINE KESSEDJIAN: But that is not my point. My point is why wait
until the witness type of evidence is proposed to the Panel when you can do it in a
very different way before this phase of the arbitration of the IRP. Again, I am just
looking at some efficiency here.

DAVID WALLACH: ICANN could not produce communications to its counsel
with information other than facts redacted without having revealed what facts were
communicated to counsel, and that is exactly what Upjohn and all of these other
authorities say cannot be done.

CATHERINE KESSEDJIAN: Okay. Could you go to my second question, please?

DAVID WALLACH: Yes. Slide 26. Any claim of privilege, any prima facie
showing of privilege creates a presumption, a rebuttable presumption, that the
document is privileged. The presumption can be rebutted on various grounds. It can be
rebutted by showing that a privileged document was shown to somebody who is outside

the attorney-client relationship and confidentiality was compromised. It can be
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rebutted based on a crime fraud exception or other exceptions. There are numerous
grounds on which privilege can be rebutted. But, there is a burden shifting that
happens. The party that is claiming the privilege makes a prima facie showing, and
then the opponent has to come forward with evidence to rebut the presumption. It is
not simply -- it is sufficient to simply challenge the claim of privilege without
coming forward with any showing. If that were the case, every claim of privilege would
be challenged simply to burden the other side. So, yes it is a presumption and it can
be rebutted as any claim of privilege can, but Afilias has made no showing to rebut
the presumption here. And that, | think, answers the first part of your question.

The second part of your question is if Afilias had made such a showing,
who would decide that? And the answer is the Panel, you would decide that. But in
deciding that, you would have to decide it based on the evidence that Afilias
introduced to rebut the presumption and the evidence that ICANN then introduced to
answer that rebuttal. It could not be decided by reviewing the documents themselves,
in camera or otherwise. That is prohibited under California Law because California Law
recognizes that the privilege protects disclosure of the documents to anyone outside
of the attorney-client privilege including the Panel. And that it would be a violation
of the privilege for a court or in this case, the IRP Panel, to require the documents
to be submitted for review in order to rule on a privilege claim, and we cite
authorities to that effect in our Brief at page 21.

CATHERINE KESSEDJIAN: And California Law -- and this is a very genuine
question, so, | don’t know the answer to. California Law does not know concept of

special master.
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DAVID WALLACH: There are special masters that are appointed in cases in

California in various circumstances, but California does not allow a special master to

be appointed to review privileged documents in order to rule on a privilege.

PIERRE BIENVENU: Thank you. Questions from Mr. Chernick.

RICHARD CHERNICK: Yes, 1 do. I have one question for Mr. Enson.

ERIC ENSON: Yeah.

RICHARD CHERNICK: Mr. Enson, could you look at Slide 13 of the Afilias

PowerPoint.

ERIC ENSON: Yes.

RICHARD CHERNICK: This concerns Annex 2, which list references in the

privilege log, to correspondence with the Amici. And my question is, are those

references inconsistent with your position that ICANN produced no documents concerning

communications with the amici iIn response to the document requests?

ERIC ENSON: Yes, just a moment, I am pulling up Annex 2, Mr. Chernick if

you give me just a moment.

RICHARD CHERNICK: Sure.

ERIC ENSON: I believe that the entries referred to at Slide 13 in

Afilias’ slides are entries regarding communications by, I believe, me and ICANN’s in-

house counsel regarding Verisign’s and Nu Dotco’s responses to ICANN’s September 2016

questionnaire. And those communications, as Mr. Wallach described earlier, those

communications between outside counsel and in-house counsel are privileged. The

underlying communications or correspondence with VeriSign and NDC are not privileged.

And those documents were all produced to the extent they existed and again, they were

limited, I believed there were four or five. Those documents were all produced to

Afilias in our document production.
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RICHARD CHERNICK: So, the fact that there were 16 or so separate

communications between inside and outside counsel at ICANN, is not inconsistent with

ICANN”s position that the very few documents that were received from either NDC or

VeriSign have been in fact produced?

ERIC ENSON: That is correct. The 16 separate entries does not mean there

were 16 separate communications with VeriSign or Nu Dotco. It just means that there

were communications between counsel and in-house counsel regarding the limited

communications with VeriSign and Nu Dotco that ICANN did have and all those were

produced.

RICHARD CHERNICK: All right. So, my last question then to Mr. Wallach

relates to the issue of relief, and you made the point that there was a different

request for relief in the Application and in the PowerPoint. Could you respond

directly to the requests for relief in the original Application and tell us what

ICANN’s position is with respect to that relief?

DAVID WALLACH: Yes, of course. Thank you, Mr. Chernick. There were four

requests for relief in the original Application. They are mis-numbered with a three

twice which is why | referred to it as three. I am looking at the Application and this

at page 11.

The First is to supplement and remedy ICANN’s production by producing

documents that are subject to the Tribunal’s production order or ICANN’s production

agreement. That request should be denied. ICANN searched for and conducted a robust

search for documents responsive to all the requests that it agreed to respond to or

that the Panel ordered it to respond to and it produced all non-privileged documents

that it found that were responsive to those requests.
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The second request for relief was to order ICANN to produce documents
listed on ICANN’s privilege log that are not privileged. That should also be denied.
The documents listed on ICANN’s privilege log are privileged and Afilias” argument to
the contrary is based on fundamental misconceptions of the nature and extent of
attorney-client privilege and the work-product doctrine as we explained in our letter
and as | set forth briefly in my presentation.

The third request is for ICANN to be ordered to produce documents that
contain privileged and non-privileged information with appropriate redaction covering
only the privileged information. That also misunderstands the attorney-client
privilege and the work-product doctrine. The attorney-client privilege protects
communications; it does not protect information. A communication that is privileged is
privileged regardless of whether it contains information which in and of itself is not
privileged. And numerous cases, we cite them in our Brief and 1 went over them in the
presentation, say that a client cannot be compelled to turn over a communication or to
disclose what information was communicated to his attorney even if the information
itself is non-privileged. They can be asked about that information, but they cannot be
ordered to disclose the attorney-client communication itself, which is exactly
what Afilias is seeking.

And then number four, which is renumbered three as well, says for
the remaining documents ask that ICANN be ordered to remedy as privilege log
so that the Panel and Afilias can properly assess the validity of the
privilege that ICANN has invoked. ICANN’s privilege log provide -- that
request should also be denied -- ICANN’s privilege log provides every
category of information that a log typically contain -- it contains every

category of information that the Panel instructed for the log to contain in
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its Procedural Order No. 2. And the documents” descriptions, which in
particular is what Afilias focuses on, are entirely consistent with the
standards that have been expressly approved by United States courts as set
out in the cases that we cite, the Carl Zeiss, the Beacon Hill and the Mitre
Sport cases, and Afilias has not cited any authority to the contrary. So that
request should also be denied.

RICHARD CHERNICK: Thank you.

PIERRE BIENVENU: Before we turn to Afilias for a reply, 1 would
like to ask a question and it is not -- it arises out of the Jones Day May 6
submission, but it is not directly related to the privilege issues that we
have been discussing. So, whether the question is answered by Mr. Enson and
Mr. Wallach or Messrs. Smith or LeVee, does not matter to us. But I am
referring to page 5 of the submission where in the last paragraph, in the
middle of the paragraph it is stated “ICANN takes no position with regard to
Afilias” contentions that the Amici violated the Guidebook or that Amici’s
potential operation of _WEB raises competition concerns, et cetera.” Is it
the position that ICANN takes no position and had never taken a position as
to whether Afilias’ contentions that the amici violated the Guidebook are correct or
incorrect?

JEFF LEVEE: Steven, you want me to take that?

STEVEN SMITH: Yeah, go ahead Jeff and 1 will join in if | have
to.

JEFF LEVEE: Sure. Mr. Chairman, this is Jeff LeVee. It is

correct that ICANN has not yet made a determination as to whether the domain

acquisition agreement violates the Guidebook. It is something that we
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explained in our previous paper as to why that has happened this way and it
is something we will of course address even more substantially in our next
paper. On the question of competition. There is a process for ICANN to
evaluate alleged competition concerns. And if ICANN is concerned that a
proposed event, in this instance, VeriSign’s ultimate acquisition of .web. IF
ICANN is concerned that an event may pose competition concerns under relevant
law, in this instance, U.S. law, what ICANN does historically is refer those
concerns to the appropriate regulator. And so we have had issues from time to
time where ICANN has asked the United States Department of Justice Antitrust
Division to look at a proposed transaction because ICANN has worries that the
transaction may be anticompetitive. Here, the Department of Justice -- the
Antitrust Division of the Department of Justice -- beat ICANN to the punch
and conducted a year-long review and concluded that it would not pursue any
claims against VeriSign or NDC with respect to the proposed acquisition by
VeriSign of _web, and so for that reason, as we will explain in our next
brief -- for that reason there really would not be much more for ICANN to
consider. Afilias, in the Brief that they filed last week, takes the position
that ICANN really should ignore what the Department of Justice’s position is
and they should be taking a different type of review and we will respond to
that in some detail in our next brief of course. Have 1 answered your
questions?

PIERRE BIENVENU: No. There came a point, as | understand the
events as they unfolded, when ICANN having put the matter on hold lifted that

decision, am 1 right?
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JEFF LEVEE: I am not sure 1 understand the question. There was a
period of time where ICANN kept the .web contention set on hold, so when
there are multiple applications for a string, ICANN refers to that as a
contention set. We did keep the contention set on hold while the Department
of Justice was investigating. The Department of Justice came to us via a
subpoena. They also came to VeriSign via a subpoena and my understanding is
they came to others although we have not -- we do not know entirely who
received subpoenas, but you know we did and we know VeriSign did because
VeriSign announced that in it securities filings. And so, yes we kept the
contention set on hold while the Department of Justice was investigating the
guestions that it was investigating.

PIERRE BIENVENU: And at one point, it changed the position,
correct?

JEFF LEVEE: I am sorry at one point?

PIERRE BIENVENU: At one point that, 1 do not know how to refer
to the decision to lift the decision to put the contention set on hold. At
one point that was done, correct?

JEFF LEVEE: Yeah. So, 1 would call it, removing or releasing the

hold.

PIERRE BIENVENU: Okay so, would ICANN have released that hold,
had it found that there has been -- let’s assume it for the purpose of my
question -- a clear violation of the Guidebook?

JEFF LEVEE: If ICANN -- well, if ICANN had determined that there
was a violation of the Guidebook, ICANN would not have released the hold, but

it would have done other things. 1 cannot speculate as to what it would have
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done. Some Guidebook violations result in no activity. Other Guidebook
violations result in the Board taking steps to do various things with respect
to an application and we do not know here because the Board did not reach
that point. So, ICANN has discretion when it determines that there has been a
violation of the Guidebook as to how it wants to proceed. Afilias in its
Brief again served a week ago today, argues that it should, that ICANN should
not have discretion in this instance and we will respond to that.

PIERRE BIENVENU: Very well, thank you for those explanations.

JEFF LEVEE: Of course.

PIERRE BIENVENU: Mr. de Gramont, it is for you now to reply, we
have interrupted your colleagues and as a result, they had a bit more time than you
did. So, feel comfortable to take a little bit more than the six minutes that you said
you had reserved for your reply.

ALEXANDRE DE GRAMONT: Thank you Mr. Chairman. Mr. Litwin followed by
Mr. Ali will provide our reply.

PIERRE BIENVENU: You are welcome.

ETHAN LITWIN: Thank you Mr. Chairman. This is Ethan Litwin of
Constantine Cannon on behalf of Afilias. I would like to begin by setting the stage
regarding the rebuttable presumption point that was discussed a few minutes earlier.
ICANN, even under federal law has the burden not only to prove privilege, but to prove
that they did not waive their privilege. 1 will refer just briefly to the Ninth
Circuit’s decision in the Weil case, 647 F.2nd 18, reading from page 25, “As with all
evidentiary privileges, the burden of proving that the attorney-client privilege
applies rests not with the party contesting the privilege, but with the party

asserting it. One of the elements that the asserting party must prove is that it has
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not waived the privilege.” Now in all the discussion from ICANN today, they have said
nothing about their obligation to operate to the maximum extent feasible in an open
and transparent manner and how that obligation relates to ICANN’s production
obligations. ICANN relies on privilege rules under California Law essentially arguing
that they should be treated no differently than any other for-profit California
business. That is just not correct. As the very first IRP Panel found, as Mr. de
Gramont said at the top of his presentation, ICANN is no ordinary not-for-profit
California corporation, let alone a for-profit corporation.

There are very specific and mandatory obligations that apply to how ICANN
conducts itself at the mandate of the U.S. Federal Government. Its legitimacy --
ICANN”s legitimacy to do what it does rests entirely on its strict adherence to its
bylaws and articles. Internet stakeholders and governments accept ICANN’s coordinating
activities and de facto regulation based on this premise. The obligation of
transparency serves as a lens through which this Panel must assess ICANN’s invocation
of privilege. The obligations set out in the bylaws place a heavier burden on ICANN to
establish that information that it wants to keep secret from the public that pertain
to its functions -- how ICANN works -- is being legitimately withheld. Only complete
disclosure will allow for rigorous accountability, the rigorous accountability that
ICANN promised specifically to the U.S. Government when it took over its role in
administering and regulating the DNS. This IRP focuses on staff conduct, something
consented to in ICANN’s new bylaws. So, this Panel will be the very first one that
will assess the implications of transparency and discovery privilege insofar as staff
conduct is concerned, the fact that the Board and the internet community accepted the
disclosure requirements. Now while, ICANN notes that the bylaws provide for attorney-

client exceptions in some limited areas, it is critical to note that these are not
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broad assertions of privilege and that the provision specifically related to the IRP
are totally silent as to whether any privilege exception exists, especially with
regard to challenges of ICANN staff and specifically its legal staff.

Now, on page 4 of ICANN’s deck for today, they try to distinguish their
attorneys from their staff, but ICANN legal staff, the in-house lawyers, are part of
ICANN staff. And if we look at where the bylaws specifically provide for attorney-
client exceptions in regard to reconsideration requests, the Board may redact
materials that it was briefed on to cover attorney-client material. But here, ICANN
has totally withheld briefing materials based on attorney-client privilege. And that
provision in the reconsideration requests section is not repeated in the IRP section,
compounding the error. Secondly, and this is the only other time that the attorney-
client privilege appears in the massive bylaws of ICANN, is in regard to inspection
requests. ICANN is allowed to deny an inspection request because it relates to
documents or communications covered by the attorney-client privilege. But here, where
we are challenging the conduct of ICANN staff in actually performing an independent
investigation, there is no such exception.

Now specifically regarding waiver, we are not arguing here today that
ICANN does not have the right to legal privilege, absolutely. There are two discrete
waiver issues that ICANN does not address at all. First, is that the bylaws
specifically consent to allow Afilias to challenge the conduct of ICANN staff which
necessarily includes its legal staff. No exception is made for the legal staff. ICANN
chose to task its legal department with running its investigation of Afilias’
complaints that could have been done by the gTLD staff -- by Ms. Willett who did so in
response to Donuts” complaint and those materials have been produced. Or by the

ombudsman to whom Afilias also submitted a complaint, but did not investigate here as
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he did with the Donuts’ complaint and produced documents related to his investigation
of the Donuts” complaint. But ICANN chose voluntarily to have its legal staff do the
work here. That work, the investigation, the discovery of facts regarding the conduct
of third parties is not inherently legal in nature. Second, the bylaws again
specifically consent to allow Afilias to challenge the Board’s decision-making
process. Here, Afilias complains that the ICANN Board failed to act to disqualify NDC.
ICANN defends its Board by arguing that the Board reasonably determined not to make
any determinations regarding NDC’s conduct until after this IRP concludes. 1CANN
therefore affirmatively put the reasonableness and good faith of that decision by its
Board at issue in this case, that the Board’s decision was made on the advice of
counsel does not allow ICANN to shield the basis for or any discussion of that
determination at the discovery stage. It is what the Court had called the
quintessential example of waiver. ICANN, not Afilias, put the advice of counsel at
issue here and must now produce those responsive documents so that the Panel can
evaluate the reasonableness of the determination by the ICANN Board not to act, which
is the subject of our claim here.

Courts have found implied waiver of the attorney-client privilege in
instances even where the magic words ‘“advice of counsel” are not used to articulate a
defense, but where the circumstances underlying an affirmative defense necessarily
rely on privileged material. We did not know that was the case until ICANN submitted
its letter a few days ago on May 6, where they say “it should come as no surprise to
Afilias that ICANN’s in-house and external counsel were intimately involved in
investigating the allegations concerning NDC’s and VeriSign’s conduct. It should also

come as no surprise that the ICANN Board engaged the assistance of ICANN’s in-house

and external counsel in these matters [and] in determining that ICANN should wait to
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make any decisions until accountability mechanisms have run their course.” That is the

quintessential example of waiver and I can refer you to the Olvera v. County of

Sacramento case, 2012 Westlaw 273158, from the Eastern District of California.

PIERRE BIENVENU: Is that --

ETHAN LITWIN: Here --

[OVERLAP]

PIERRE BIENVENU: Excuse me Mr. Litwin. The Olvera case, is that among

the authorities cited by Afilias in its Application?

ETHAN LITWIN: It is not. We did not know that was even applicable until

after we received ICANN’s reply and the paragraph 1 just read to you. We would have

put it in but of course, ICANN said that they would not allow us to make any response

to their letter, so, we are doing so today.

PIERRE BIENVENU: 1 want to make sure | understand your position or the

position you are advancing on behalf of Afilias Mr. Litwin. Are you making the claim,

which I believe is a broader claim than that set out in the Application, that as a

matter of law because ICANN is a nonprofit corporation and because it is under an

obligation of transparency it cannot invoke privilege in the context of this IRP.

Perhaps you would add the proviso in particular when the case concerns a challenge of

the conduct of ICANN’s staff. Is that the broad claim that you are making?

ETHAN LITWIN: So, I think there are two points there Mr. Chairman. The

first is that, we have not had an IRP --an ICANN accountability mechanism under the

new guidelines. And I think, there is a real question to how ICANN’s consent to

operate in an open and transparent manner, to make decisions in an open and

transparent manner, to act in an open and transparent manner that is consistent with

its Articles and Bylaw, to task its in-house legal department to run part of its
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business. Its investigation of malfeasance of third parties in the New gTLD Program

and thereby shield all of that fact-finding and decision-making process from the

public. How are we going to hold ICANN accountable if they can so easily shield the

necessary material from the public? But here, Mr. Chairman, we are making two specific

waiver points. The first one, is that ICANN has specifically injected the advice of

its counsel into the IRP through its affirmative defense that the Board has not yet

made a determination. In its response, ICANN argues that in fact, that this IRP is in

a sense premature because ICANN has not acted yet. But of course, the bylaws provide

that you can bring an IRP based on failure to act -- by the Board’s failure to act --

and now we know that the input into that decision not to act was made by ICANN’s

lawyers. That is expressly putting the advice of counsel at issue in this case.

The second and frankly, this is the one we referred to in our

Application. The bylaw’s consent to allow in an IRP a challenge to ICANN’s staff. And

that includes the legal staff. There is no exemption for legal staff in that consent

provided in ICANN’s bylaws. So, if ICANN’s legal staff and their conduct can be

challenged in an IRP, how can they refuse to disclose the very documents that show how

they acted? It is a circular argument. First, ICANN requires all New gTLD applicants

to waive the right to litigate against ICANN. And that is in response -- on the basis

that you can challenge ICANN’s action or inactions in an IRP. And then, ICANN comes

here and says, well we have these 400 documents where we’re reasonably anticipating

litigation by those very people who we mandated waive their right to litigate against

us. And ICANN then causes Afilias®™ complaints about NDC”’s misconduct to be

investigated by its legal staff, but then says, you cannot challenge our actions or

inactions because it was done by our legal staff and we are not going to give you any

documents. So, what we are going to find by the time we get to a hearing is that,
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ICANN says, well, Afilias does not have any evidence. And the reason we do not have

any evidence is because they shielded it by privilege. That just cannot be the rule.

So that is what we are arguing. | hope that answers your question Mr. Chairman.

PIERRE BIENVENU: Yes, thank you.

[OVERLAP]

ETHAN LITWIN: 1f 1 could just make one final comment on the sufficiency

of ICANN’s descriptions in their privilege log, I will refer to Slide 17 in ICANN’s

presentation and I will just in the interest of the time focus on the e-mail from Amy

Stathos. What this description says is [that] the reason that the document is

privileged, legal advice in anticipation of litigation regarding .web. That does not

provide any description of the subject matter in that communication. It is a formulaic

recitation of the standard for privilege: legal advice, and the standard for work

product: in anticipation of litigation, and the most general subject matter about this

IRP: _web -- the .web contention set. And that just does not provide any information.

That does not, first of all, establish the subject matter as required by the Order; it

does not establish the reason for that is privileged; and, more importantly, it does

not say anything about the two arguments for waiver that we have made. And that is the

reason their log is totally insufficient.

PIERRE BIENVENU: And what authority Mr. Litwin, what authority under

California law or Federal law do you rely on to advance the proposition that this

description is insufficient?

ETHAN LITWIN: 1 think there are many cases, including the cases that

ICANN”s cites and its Brief, that say you have to provide description of the

communication. They have provided a description of the overall relevance to the case.

They have not explained, 1) what the subject of the communication is -- It is
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frequently done by putting what the subject matter line is of the e-mail in the

privilege log. They have not done that. Secondly, if they are going to claim that --

[OVERLAP]

PIERRE BIENVENU: Sorry to cut you off Mr. Litwin. My question is, what

authority are you relying on to justify your contention that the privilege description

is insufficient? What precise authority do you rely on?

ETHAN LITWIN: 1 would need to get you a case on that Mr. Chairman, but 1

will say that, if you read any of the cases that ICANN has submitted here, they make

very clear that the description has to be the description of the document in the

specific communication not just the subject of the IRP.

PIERRE BIENVENU: Thank you. So, does that conclude your reply Mr.

Litwin?

ETHAN LITWIN: 1t does. Mr. Ali has one comment to make on governing law.

PIERRE BIENVENU: Thank you Mr. Litwin.

[OVERLAP]

ARIF H. ALI: Good morning and good afternoon --

PIERRE BIENVENU: Mr. Ali?

ARIF H. ALI: Yes, it is just a —- | think a point that could best be

described as providing the right framework of analysis as far as we are concerned

regarding the governing law. And 1 will make it with reference to -- the point that

Mr. Wallach made. ICANN’s position is that it is California Law, federal laws that

applies and that is it. And he makes that point based on the fact that California --

or that ICANN is based in California and 1 think that what Mr. Wallach is not correct

to say is that we do not challenge the fact that it is California law that applies. 1

think he is partially correct and partially wrong. We certainly do contest that it is
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exclusively California law that applies. And 1 think, he also made the observation
that he did not understand why we were referring to English law. Well, obviously, we
are referring to English law because London is the seat of arbitration and so, English
law will certainly have a relevance. 1 think, the general proposition here is to the
application of principle and rules to questions of privilege have to be ascertained
from transnational law and transnational principles that would apply. And 1 come to
that particular conclusion not only based on ICANN’s articles of incorporation which
would refer specifically to ICANN having to conduct its activities In conformity with
international law, local law as well as applicable treaties. Now let me just focus
very briefly on the concept of local law. Local law does not necessarily just mean
California law. ICANN has operations in other parts of the world so the -- the law
that would be applicable based on let’s say, principles of jurisdiction could well be
the law of those other jurisdictions where ICANN is -- conducts its activities, not
just the legal seat where ICANN happens to be organized. So, I think, from -- let’s
say from the -- the standpoint of writing a decision that addresses the applicable
law, 1 think we need to start with the instrument of consent, as one would normally do
in consent-based dispute resolution proceedings. And what is that instrument of
consent? That instrument of consent is ICANN’s bylaws. | would like to -- the bylaws
and the offer to arbitrate is something akin to the structure that we see in consents
that are based in treaties. And here we have an offer to arbitrate or an offer to
participate in a dispute resolution process to hold ICANN accountable that is
contained in ICANN’s bylaws. So, the first place that one starts in terms of an
applicable law is that instrument itself which lays out the principles of objectivity,
fairness, neutrality and as Mr. de Gramont and Mr. Litwin pointed out, the obligation

to operate to the maximum extent feasible in an open and transparent manner. And that
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is a principle that is not only stated in black and white in the bylaws, but is

stated, and it is one that is reflected in the general principle of international law

that would be applicable here and that are mandated pursuant to ICANN’s articles of

corporation. So, what does that effectively mean? It means that, when we look at the

difference, we look at other bodies of municipal law that might apply. And here just

parenthetically, 1 should say is that it is very important to appreciate that ICANN,

as the first IRP panel has said and subsequent IRP panels have said, ICANN is no

ordinary California corporation and Mr. Wallach and Mr. Enson have approached this

whole discussion of privilege as if we are talking about a normal California

corporation that is operating for a profit. They have not approached this privilege

discussion or argument from the stand point of an entity that has a public purpose,

that is coordinating and regulating a global commons, that has certain obligations

that go far beyond that of a normal California corporation. And so, | think that that

by itself really puts into perspective and minimizes the applicability of the argument

that they put forward. The very technical argument, which I might say are based on

cases none of which addresses the obligation for public authority in any way from the

stand point of privilege. Every case that they cited has to do with a private party,

not a party that has the kind of characteristics that ICANN, from its very inception,

has. And so, I believe that when you look at this issue of privilege, as | have said,

1 would suggest that the Panel start with the instrument of consent and the principle

laid out therein and use those principles as a lens through which to view the question

of whether ICANN has established its prima facie case, which Mr. Litwin has just

indicated to you and demonstrated to you it has not by virtue of its privilege log and

the descriptions contained therein. And -- and also in terms of your review of the

specific technical rules of privilege that Mr. Enson and Mr. Wallach discussed with
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you earlier. And I think that if there is a question of specific technical rules that

the Panel needs to be guided by, ultimately, it would have to be a set of

transnational principles or guidelines as reflected in the IBA Rules, but even those

need to be viewed through the lens of the principles that laid out in the instrument

of consent and ICANN’s ultimate foundational document which are its articles of

incorporation. And so, I will stop there Mr. Chairman and be happy to answer any

questions.

PIERRE BIENVENU: Any questions from Mr. Chernick or Professor Kessedjian

[for Mr. Ali?

CATHERINE KESSEDJIAN: No, thank you.

[OVERLAP]

PIERRE BIENVENU: Mr. Chernick?

RICHARD CHERNICK: Yes. 1 am concerned that we are first hearing a

concrete waiver argument in a reply argument where we have had briefing and full

arguments up to this point and 1 think that the Respondent needs to have an

opportunity to respond to what 1 regard as arguments that have not previously been

presented.

[OVERLAP]

ARIF H. ALI: Mr. Chernick I can appreciate that, but ultimately, the

purpose of a hearing is not simply for us to regurgitate the arguments made in our

applications, but to respond to ICANN. ICANN specifically asked you for a ruling that

we not be permitted to provide any type of submission and response to the submission

that they made this past Wednesday. And so, 1 think that sophisticated counsel such as

ICANN will anticipate that we would be addressing the specifics of their submission

that they made this past Wednesday and our submission that we would make to you today.
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Ultimately, these are arguments that are responsive and based on ICANN’s response to
our Application.

RICHARD CHERNICK: 1 am specifically addressing the waiver arguments that
was made in the original application which is different fundamentally from the waiver
arguments that Mr. Litwin just made, and that is my concern.

ARIF H. ALI: That argument that Mr. Litwin just made --

[OVERLAP]

PIERRE BIENVENU: Mr. Ali, this is Mr. Bienvenu here. 1 think there are
two questions here: the first, the concern that is raised, is raised in the context of
affording an opportunity to the Respondent to respond to the re-articulation, or the
novel articulation I would say, of the waiver arguments. It was my intention to invite
the Respondent to comment on Mr. Litwin’s oral presentation because, like Mr.
Chernick, 1 do believe that it presents a different argument than the one articulated
in the original Application. So, apart from that issue of giving the Respondent an
opportunity to address this waiver argument, do you have a question for Mr. Ali, Mr.
Chernick?

RICHARD CHERNICK: No, I do not.

PIERRE BIENVENU: Okay-

ARIF H. ALI: Mr. Chairman, I should say, far from us to want to deprive
ICANN from an opportunity to respond. 1 mean, we would certainly not object to short
post-hearings or ICANN’s response right now to what we have to say and both parties
being allowed to make short submissions in short order following this hearing.

PIERRE BIENVENU: Let’s not run ahead of ourselves. Let’s give the
Respondent an opportunity to respond to Mr. Litwin’s argument, but 1 have a question

for you, Mr. Ali. Following your assertions of applicable law, is it your
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understanding that under California Law and Federal Law, if for example, the

respondent were a regulatory agency at the U.S. Government, it could not because of

that, invoke privilege in a proceeding such as this one?

ARIF H. ALI: Not at all. Sorry if I implied that. 1 am not saying that

and I do not think anybody on my side is saying that ICANN does not have the ability

to, or the right to invoke privilege under Federal or California Law. Ultimately, to

state the obvious, the question and the scope of that privilege under the technical

application of the rule of evidence and the burden shifting and ultimately the

standard pursuant to which the privilege could be affected or not.

PIERRE BIENVENU: Okay. Thank you for that clarification. So, | invite

the Respondent briefly to reply to -- particularly the submissions of Mr. Litwin which

seem to articulate a different waiver argument than the one that we read in the

Application.

DAVID WALLACH: Thank you. This is Mr. Wallach. I will respond, and thank

you for the opportunity to respond. As the Panel has noted, Mr. Litwin makes new

arguments which did not appear in Afilias” Application and did not appear in its

initial presentation even. Afilias also cites two new cases, in particular, the Weil

case and the Olvera case, neither of which are referenced anywhere in its Application.

1 appreciate Mr. Ali’s high opinion of ICANN’s counsel but not withstanding that

opinion, we are not in a position to fairly respond on the fly on to new arguments and

new authorities that we have had no prior notice of.

1 have though, as 1 sat here, had the opportunity to look up the Weil

case because it was the first one that Mr. Litwin cited and so, I had a little bit of

time on that. And that was a case -- Mr. Litwin, if you will recall, cited it for the

argument that the proponents of privilege had the burden to disprove waiver. That was
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a case in which the party claiming the privilege had disclosed the privileged
communication to a person outside the attorney-client relationship, and it claimed
that the disclosure did not waive privilege because it purportedly did not intend to
waive privilege. And in those circumstances where the evidence showed that the
document had been disclosed and confidentiality had been compromised, the Court said
that the party claiming privilege had the burden to show that that disclosure did not
waive privilege. The Court did not hold or suggest that a party claiming privilege has
an affirmative duty to come forward and disprove every potential grounds for waiver
when there is no evidence at all in the record supporting such a waiver. 1 am not
aware of any authority that supports that. And this just underscores the unfairness
of citing new authority on the fly in the middle of a hearing. | had the opportunity
to look up this authority. 1 did not have the opportunity to look up the other
authority. But this is why briefing is done in an organized manner to allow both
sides to have to a chance to fairly respond.

On the waiver argument, Afilias raises two new arguments which it has not
raised before. First, Afilias asserts that ICANN injected the advice of counsel into
this dispute through its defense that the Board has not made a determination of
Afilias” allegation. That is a new argument, so it should not properly be considered.
It is also just wrong. That the Board has not made a determination is a fact. ICANN
has not put at issue the advice of counsel. It has not argued that the Board’s
determination is somehow valid because it was advised by counsel. It has not, in any
way, waived privilege with respect to communications with counsel leading up to that
determination. If Afilias wants to argue that that determination is somehow contrary
to ICANN’s bylaws, it is of course free to do so, but it is not entitled to ICANN’s

privileged documents.
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Afilias also argues that ICANN somehow waived the privilege by consenting

to allow parties to challenge conduct of ICANN’s staff and IRPs are permitted to

challenge the conduct of staff. But there is nothing in ICANN’s bylaws that states

that ICANN waived the privilege with respect to communications between its staff and

their lawyers or where its staff are in-house counsel. Afilias can challenge those

actions if it wants, but it cannot have ICANN’s privileged documents. And in fact, the

right to discovery of documents from ICANN exists only by virtue of Rule 8 of the

Interim Supplementary Procedures. There is no inherent right to demand documents and

Rule 8 specifically recognizes ICANN’s right to claim attorney-client privilege and

work-product protection.

Mr. Litwin and then Mr. Ali repeatedly said that ICANN is invoking

privilege as though it is just any other for-profit California business. The rules of

privilege apply to individuals. They apply to governments. They apply to businesses

regardless of whether they are for-profit or not-for-profit. There is not a special

set of rules of privilege that apply to for-profit businesses. And if you look through

the authorities cited by ICANN, they do not relate exclusively or primarily to for-

profit businesses. There is simply no difference between the rules of privilege that

apply to for-profit businesses, not-for-profit businesses, individuals or others.

Mr. Ali also, related to this point, said that ICANN’s cases all

addressed private authorities and not government, that statement is also wrong. At

page 20 of ICANN’s letter, we make the point in response to Afilias’ argument that

ICANN”s commitment to transparency somehow impliedly waived privilege. We make the

argument that the Federal Government is also committed to transparency and

specifically, has committed to transparency under the Freedom of Information Act and

the Courts have held that that commitment does not waive privilege and we cite a case
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for that, Wallick v. Agricultural Marketing. And then in the next paragraph, there is
another case which iIs also a case concerning the Federal Government, In re Lindsay and
that applies the same rules of privilege and the same basic policies to communications
within the Federal Government as to anyone else. And of course, the Federal Government
exercises vast regulatory authority. And there is no authority that holds that the
exercise of such regulatory authority somehow waives privilege. If that were right,
there would be innumerable cases on the issue, and there are none.

Mr. Litwin suggested that ICANN had somehow delegated functions to
attorneys in this situation in order to shield them from disclosure. That is simply
incorrect. This is a situation in which litigation involving these matters has been
ongoing for the entire period at issue. Ruby Glen filed litigation on the 22 of July
2016, that is before the _web auction even occurred. That litigation continued until
November of 2018 which is the month that Afilias filed this IRP. In the interim, ICANN
received letters from Afilias, from NDC and from VeriSign which makes absolutely clear
that however these issues were resolved, ICANN was going to face an IRP or litigation
from one of them. If [ICANN] disqualified NDC, it would face an IRP or litigation from
NDC and VeriSign. And if ICANN did not disqualify NDC, it would face an IRP or
litigation from Afilias. So, ICANN anticipated litigation this entire time, litigation
was ongoing this entire time and there was a Department of Justice investigation that
was initiated in early 2017 and continued for many months thereafter. So, these are
inherently legal matters, they were going out in the context of ongoing litigation,
anticipated litigation and a federal investigation, and it should come as no surprise
that ICANN’s counsel were involved in this.

Finally, 1 just want to address the choice of law issue. Mr. Ali

suggested that transnational law should apply to the privilege issue. This is another
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new argument. This is not in Afilias’ papers. Afilias does not cite any authority

establishing a transnational law of privilege or work-product. 1 am not aware of one.

Afilias also does not explain the content of transnational privilege law, if such a

thing exists. And so, its argument that that law, such as it is, should apply, really

does not go anywhere. Just to repeat, ICANN is a California non-profit corporation.

All of the employees at issue here sat in California. The communications happened in

California. ICANN’s internal counsel are California lawyers. ICANN’s external counsel

are California lawyers and California imposes an ethical obligation on lawyers who are

barred here, not to disclose privileged information, which we cite at footnote 18 of

our Brief. There is just no legitimate dispute that California Law must govern these

communications and documents and that is all 1 will say for now.

PIERRE BIENVENU: Thank you very much Mr. Wallach. 1 believe that

concludes the hearing on this, either of my colleagues would like to add anything?

CATHERINE KESSEDJIAN: Not from my side.

RICHARD CHERNICK: Thank you, I am fine here.

PIERRE BIENVENU: Very well. So, then it remains for me on behalf of my

colleagues to thank counsel on both sides for their assistance in addressing the

issues raised by Claimant’s Application. We will take these issues under advisement

and communicate our decision to the Parties as quickly as possible. And on that, 1

thank you all for your attendance.

ARIF H. ALI: Thank you Mr. President and thank you to the members of the

Panel and to my colleagues from ICANN.

STEVEN SMITH: Yes and thank you very much on behalf of ICANNN, Mr.

Bienvenu and the other members of the Panel.

PIERRE BIENVENU: Very well. Thank you all. Bye-bye.
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[02:34:47]

DAVID WALLACH:

Thank you.
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To:  Arif Ali on behalf of Afilias Domains No. 3 Ltd.
Date: 24 March 2018

Re: Request No. 20180223-1

In your letter dated 23 February 2018 that you submitted on behalf of Afilias Domains
No. 3 Ltd. (Afilias), among other things, you request: (1) an update on ICANN
organization’s investigation of the .WEB contention set; and (2) documentary
information pursuant to the Internet Corporation for Assigned Names and Numbers’
(ICANN’s) Documentary Information Disclosure Policy (DIDP). For reference, a copy of
your letter is attached to the email transmitting this Response.

As an initial matter, the DIDP is limited to requests for documentary information already
in existence within ICANN organization that is not publicly available. Itis not a
mechanism for one to make information requests or requests for “updates” concerning
ICANN organization’s internal activities. As such, your request for “an update on
ICANN’s investigation of the .WEB contention set” is beyond the scope of the DIDP and
will not be addressed in this Response. Moreover, ICANN organization is not required
to create or compile summaries of any documented information in response to a DIDP
Request. (See DIDP (https://www.icann.org/resources/pages/didp-2012-02-25-en).)

Items Requested

Your Request seeks the disclosure of documentary information relating to the .WEB
applications and the .WEB contention set:

1. All documents received from Ruby Glen, NDC, and Verisign in response
to ICANN’s 16 September 2016 request for additional information;

2. Ruby Glen’s Notice of Independent Review, filed on 22 July 2016;

3. All documents filed in relation to the Independent Review Process
between ICANN and Ruby Glen, initiated on 22 July 2016;

4. All applications, and all documents submitted with the applications, for the
rights to .WEB;

5. All documents discussing the importance of .WEB to bringing competition
to the provision of registry services;

6. All documents concerning any investigation or discussion related to

a. the .WEB contention set,

b. NDC’s application for the .WEB gTLD,

c. Verisign’s agreement with NDC to assign the rights to .WEB to
Verisign, and

d. Verisign’s involvement in the .WEB contention set, including all
communications with NDC or Verisign;

7. Documents sufficient to show the current status of NDC’s request to
assign .WEB to Verisign;
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8. Documents sufficient to show the current status of the delegation of .WEB;
9. All documents relating to the Department of Justice, Antitrust Division’s
("DOJ”) investigation into Verisign becoming the registry operator for
.WEB (“DOJ Investigation”), including:
a. document productions to the DOJ;
b. communications with the DOJ;
c. submissions to DOJ, including letters, presentations, interrogatory
responses, or other submissions;
d. communications with Verisign or NDC relating to the investigation;
and
e. internal communications relating to the investigation, including all
discussions by ICANN Staff and the ICANN Board; and
10.  Alljoint defense or common interest agreements between ICANN and
Verisign and/or NDC relating to the DOJ Investigation.

Response

The New gTLD Program and String Contention

In 2012, ICANN opened the application window for the New Generic Top-Level Domain
(gTLD) Program and created the new gTLD microsite (https://newgtlds.icann.org/en/),
which provides detailed information about the Program. From the Program Status
webpage of the new gTLD microsite (https://newgtlds.icann.org/en/program-status),
people can access the public portions of each new gTLD application, including all of the
.WEB applications, by clicking on “Current Application Status” and accessing the New
gTLD Current Application Status webpage (https://gtldresult.icann.org/application-
result/applicationstatus/viewstatus).

ICANN received seven applications for .WEB, which were placed into a contention set
(see Applicant Guidebook (Guidebook), §1.1.2.10 (String Contention)). Module 4 of the
Guidebook (String Contention Procedures) describes situations in which contention for
applied-for new gTLDs occurs, and the methods available to applicants for resolving
contention absent private resolution: “It is expected that most cases of contention will
be resolved by the community priority evaluation, or through voluntary agreement
among the involved applicants. Auction is a tie-breaker method for resolving string
contention among the applications within a contention set, if the contention has not
been resolved by other means.” (Guidebook, § 4.3 (Auction: Mechanisms of Last
Resort).)

Should private resolution not occur, the contention set will proceed to an auction of last
resort governed by the Auction Rules that all applicants agreed to by applying.
(Guidebook, § 1.1.2.10 (String Contention)). In furtherance of ICANN’s commitment to
transparency, ICANN organization established the New gTLD Program Auctions
webpage, which provides extensive detailed information about the auction process
(https://newgtlds.icann.org/en/applicants/auctions.)

Resolution of WEB/.WEBS Contention Set




Following the procedures set forth in the Guidebook, ICANN organization scheduled an
auction of last resort for 27 July 2016 to resolve the .\WEB/.WEBS contention set
(Auction). (See https://newgtlds.icann.org/en/applicants/auctions/schedule-13mar18-

en.pdf.)

On or about 22 June 2016, Ruby Glen LLC (Ruby Glen) asserted that changes had
occurred in NU DOT CO LLC’s (NDC'’s) application for .WEB, in particular to NDC'’s
management and ownership, and asserted that the Auction should be postponed
pending further investigation. (See https://www.icann.org/en/system/files/files/litigation-
ruby-glen-icann-memorandum-point-authorities-support-motion-dismiss-first-amended-
complaint-26oct16-en.pdf.)

ICANN organization investigated Ruby Glen’s assertions regarding NDC’s application.
After completing its investigation, ICANN org sent a letter to the members of the
contention set stating, among other things, that “in regards to potential changes of
control of [NDC], we have investigated the matter, and to date we have found no basis
to initiate the application change request process or postpone the auction.” (See
https://www.icann.org/en/system/files/correspondence/willett-to-web-webs-members-
13jul16-en.pdf.)

Ruby Glen then invoked one of ICANN'’s accountability mechanisms by submitting a
reconsideration request on an urgent basis (Request 16-9), seeking postponement of
the Auction and requesting a more detailed investigation. (See
https://www.icann.org/en/system/files/files/reconsideration-16-9-ruby-glen-radix-request-
redacted-17jul16-en.pdf.) After carefully considering the information related to Request
16-9, on 21 July 2016 ICANN’s Board Governance Committee (BGC) denied Request
16-9. (See https://www.icann.org/en/system/files/files/reconsideration-16-9-ruby-glen-
radix-bgc-determination-21jul16-en.pdf.)

The next day Ruby Glen sued ICANN org. (See
https://www.icann.org/en/system/files/files/litigation-ruby-glen-complaint-22jul16-en.pdf.)
At the same time, Ruby Glen applied for a temporary restraining order (TRO
Application), seeking to stop ICANN org from conducting the Auction at the scheduled
time. (See https://www.icann.org/en/system/files/files/litigation-ruby-glen-ex-parte-
application-tro-memo-points-authorities-22jul16-en.pdf.) The Court denied the TRO
Application (see https://www.icann.org/en/system/files/files/litigation-ruby-glen-court-
order-denying-plaintiff-ex-parte-application-tro-26jul16-en.pdf) and the Auction took
place on 27 and 28 July 2016. NDC placed the winning bid. (See
https://gtldresult.icann.org/application-result/applicationstatus/auctionresults.)

On 28 November 2016, the Court dismissed Ruby Glen’s complaint and entered
judgment in ICANN organization’s favor. (See
https://www.icann.org/en/system/files/files/litigation-ruby-glen-judgment-28nov16-
en.pdf.) Ruby Glen appealed that decision, and the appeal is currently pending. (See
https://www.icann.org/en/system/files/files/litigation-ruby-glen-notice-appeal-regarding-
dismissal-20dec16-en.pdf.)




DIDP Process and Responses

The DIDP exemplifies ICANN’s Commitments and Core Values supporting transparency
and accountability by setting forth a procedure through which documents concerning
ICANN organization’s operations and within ICANN organization’s possession, custody,
or control that are not already publicly available are made available unless there is a
compelling reason for confidentiality. (See https://www.icann.org/resources/pages/didp-
2012-02-25-en.)

Consistent with its commitment to operating to the maximum extent feasible in an open
and transparent manner, ICANN org has published process guidelines for responding to
requests for documents submitted pursuant to the DIDP (DIDP Response Process).
(See https://www.icann.org/en/system/files/files/didp-response-process-29oct13-en.pdf
(DIDP Response Process).) The DIDP Response Process provides that, following the
collection of potentially responsive documents, “[a] review is conducted as to whether
any of the documents identified as responsive to the Request are subject to any of the
Defined Conditions for Nondisclosure identified [on ICANN organization’s website].” If
ICANN organization concludes that a document falls within one of the Defined
Conditions for Nondisclosure (Nondisclosure Conditions), “a review is conducted as to
whether, under the particular circumstances, the public interest in disclosing the
documentary information outweighs the harm that may be caused by such disclosure.”

The DIDP was developed as the result of an independent review of standards of
accountability and transparency within ICANN, which included extensive public
comment and community input. (See https://www.icann.org/news/announcement-4-
2007-03-29-en; https://www.icann.org/resources/pages/draft-mop-2007-2007-10-17-en.)
Following the completion of this review, ICANN organization sought public comment on
the resulting recommendations, and summarized and posted publicly the community
feedback. (See https://www.icann.org/resources/pages/draft-mop-2007-2007-10-17-
en.) Based on the community’s feedback, ICANN organization proposed changes to its
frameworks and principles to “outline, define and expand upon the organisation’s
accountability and transparency” (see https://www.icann.org/en/system/files/files/acct-
trans-frameworks-principles-17oct07-en.pdf), and sought additional community input on
the proposed changes before implementing them (see
https://www.icann.org/resources/pages/draft-mop-2007-2007-10-17-en).

Neither the DIDP nor ICANN’s Commitments and Core Values supporting transparency
and accountability obligates ICANN organization to make public every document in its
possession. As noted above, the DIDP sets forth Nondisclosure Conditions for which
other commitments or core values may compete or conflict with the transparency
commitment. These Nondisclosure Conditions represent areas, vetted through public
comment, that the community has agreed are presumed not to be appropriate for public
disclosure. The public interest balancing test in turn allows ICANN organization to
determine whether or not, under the specific circumstances, its commitment to
transparency outweighs its other commitments and core values. Accordingly, ICANN
organization may appropriately exercise its discretion, pursuant to the DIDP, in
determining that certain documents are not appropriate for disclosure, without



contravening its commitment to transparency. As the Amazon EU S.a.r.l. Independent
Review Process Panel noted, “notwithstanding ICANN'’s transparency commitment,
both ICANN'’s By-Laws and its Publication Practices recognize that there are situations
where non-public information, e.g., internal staff communications relevant to the
deliberative processes of ICANN . . . may contain information that is appropriately
protected against disclosure.” (Amazon EU S.a.r.l. v. ICANN, Procedural Order (7 June
2017) (https://www.icann.org/en/system/files/files/irp-amazon-procedural-order-3-
07jun17-en.pdf).)

ICANN's Bylaws address the need to balance competing interests such as transparency
and confidentiality, noting that "in any situation where one Core Value must be balanced
with another, potentially competing Core Value, the result of the balancing test must
serve a policy developed through the bottom-up multistakeholder process or otherwise
best serve ICANN's Mission." (ICANN Bylaws, 22 July 2017, Art. 1, Section 1.2(c)
(https://www.icann.org/resources/pages/governance/bylaws-en/#article1).)

Afilias’ DIDP Request

ltem 1

Item 1 seeks “[a]ll documents received from Ruby Glen, NDC, and Verisign, Inc.
(Verisign) in response to ICANN’s 16 September 2016 request for additional
information.”

The documentary information received from NDC, Verisign, Afilias, and Ruby Glen in
response to ICANN organization’s 16 September 2016 request for information are
subject to the following Nondisclosure Conditions:

e Information exchanged, prepared for, or derived from the deliberative and
decision-making process between ICANN, its constituents, and/or other entities
with which ICANN cooperates that, if disclosed, would or would be likely to
compromise the integrity of the deliberative and decision-making process
between and among ICANN, its constituents, and/or other entities with
which ICANN cooperates by inhibiting the candid exchange of ideas and
communications.

e Information provided to ICANN by a party that, if disclosed, would or would be
likely to materially prejudice the commercial interests, financial interests, and/or
competitive position of such party or was provided to ICANN pursuant to a
nondisclosure agreement or nondisclosure provision within an agreement.

e Confidential business information and/or internal policies and procedures.

Notwithstanding the above, ICANN organization will continue to review potentially
responsive materials and consult with relevant third parties, as needed, to determine if
additional documentary information is appropriate for disclosure under the DIDP. Ifitis
determined that certain additional documentary information is appropriate for public



disclosure, ICANN organization will supplement this DIDP Response and notify the
Requestor of the supplement.

ltems 2 and 3

ltem 2 seeks Ruby Glen’s Notice of Independent Review, filed on 22 July 2016; Item 3
seeks “[a]ll documents filed in relation to the Independent Review Process between
ICANN and Ruby Glen, initiated on 22 July 2016.”

ICANN organization understands that, on 22 July 2016, Ruby Glen filed certain
materials with the International Centre for Dispute Resolution (ICDR) relating to the
initiation of an Independent Review Process (IRP) against ICANN. Ruby Glen did not
provide ICANN organization with these materials; nor has Ruby Glen, the ICDR, or any
other entity ever provided ICANN organization with a Notice of or Request for
Independent Review Process that Ruby Glen might have filed against ICANN. As such,
ICANN organization does not have any responsive documentary information in
response to Iltems 2 or 3. ICANN understands that Ruby Glen withdrew its request for
IRP on 18 August 2016; and that the ICDR later closed the IRP.

ltem 4

ltem 4 seeks “[a]ll applications, and all documents submitted with the applications, for
the rights to .WEB.” Materials responsive to Item 4 are publicly available on ICANN'’s
website. Specifically, ICANN organization posts the public portions of each gTLD
application and the public portions of any documents submitted with an application on
the New gTLD Current Application Status webpage. (See
https://gtldresult.icann.org/application-result/applicationstatus/viewstatus.) The public
portions of the .WEB applications can be accessed as follows:

e NUDOT CO LLC’s .WEB Application: https://gtldresult.icann.org/application-
result/applicationstatus/applicationdetails/1053;

e Charleston Road Registry Inc.’s .WEB Application:
https://gtldresult.icann.org/application-
result/applicationstatus/applicationdetails/520;

e Web.com Group, Inc.’s .WEB Application: https://gtldresult.icann.org/application-
result/applicationstatus/applicationdetails/1596;

e DotWeb Inc’s .WEB Application: https://gtldresult.icann.org/application-
result/applicationstatus/applicationdetails/1663;

e Ruby Glen, LLC’s .WEB Application: https://gtldresult.icann.org/application-
result/applicationstatus/applicationdetails/692;

e Afilias Domains No. 3 Ltd’s .WEB Application:
https://gtldresult.icann.org/application-
result/applicationstatus/applicationdetails/292;

e Schlund Technologies GmbH’s .WEB Application:
https://gtldresult.icann.org/application-
result/applicationstatus/applicationdetails/542.




As stated in the Guidebook (Guidebook, Module 2 (Evaluation Questions and Criteria)
(https://newgtlds.icann.org/en/applicants/agb)), certain applicant information is not

appropriate for public posting and ICANN organization informed applicants that the
following types of information would not be publicly posted:

o Personally identifying information (see Applicant Questions 6, 7, 11);

o An applicant’s Business ID, Tax ID, VAT registration number, or
equivalent (see Application Question 10);

o Involvement of any individual identified in an application in civil or criminal
legal proceedings, (see Application Question 11);

o Bank details related to wire transfer payment of the evaluation fee (see
Application Question 12);

o For geographic names, letters of support or non-objection (see Application
Question 21(b));

o Descriptions of the applicant’s intended technical and operational
approach for those registry functions that are internal to the infrastructure
and operations of the registry (see Application Questions 30(b) — 44);

o Financial information (see Application Question 45-50).

The foregoing types of information contained in new gTLD applications and supporting
materials are also subject to the following Nondisclosure Conditions:

ltem 5

Information exchanged, prepared for, or derived from the deliberative and
decision-making process between ICANN, its constituents, and/or other entities
with which ICANN cooperates that, if disclosed, would or would be likely to
compromise the integrity of the deliberative and decision-making process
between and among ICANN, its constituents, and/or other entities with

which ICANN cooperates by inhibiting the candid exchange of ideas and
communications.

Personnel, medical, contractual, remuneration, and similar records relating to an
individual's personal information, when the disclosure of such information would
or likely would constitute an invasion of personal privacy, as well as proceedings
of internal appeal mechanisms and investigations.

Information provided to ICANN by a party that, if disclosed, would or would be
likely to materially prejudice the commercial interests, financial interests, and/or
competitive position of such party or was provided to ICANN pursuant to a
nondisclosure agreement or nondisclosure provision within an agreement.

Confidential business information and/or internal policies and procedures.

Item 5 seeks “[a]ll documents discussing the importance of .WEB to bringing
competition to the provision of registry services.” Item 5 is vague, and does not appear



to concern ICANN'’s operational activities; as written, it is unclear what documents are
being requested.

To the extent ltem 5 seeks materials concerning ICANN organization’s review of how
the New gTLD Program has impacted competition, consumer choice and consumer
trust, ICANN organization has established a Competition, Consumer Trust & Consumer
Choice Review webpage (https://newgtlds.icann.org/en/reviews/cct), which includes
documentary information concerning, among other things, the extent to which the
introduction of new gTLDs has promoted competition.

To the extent Item 5 seeks materials that overlap with the materials responsive to Iltem
9(a) (“document productions to the DOJ” in response to the DOJ CID), ICANN
organization incorporates and refers Requestor to the response to Item 9(a) below.

Should the Requestor wish to clarify or narrow the scope of Iltem 5, ICANN organization
will consider the revised request. However, as currently written, Item 5 is so overbroad
and vague that ICANN organization is not able to provide a further response at this time.

ltem 6

ltem 6 seeks “[a]ll documents concerning any investigation or discussion related to: (a)
the .WEB contention set, (b) NDC's application for the .WEB gTLD, (c) Verisign’s
agreement with NDC to assign the rights to .WEB to Verisign, and (d) Verisign’s
involvement in the .WEB contention set, including all communications with NDC or
Verisign.”

With regard to Iltems 6(a) and 6(b), these requests are exceedingly overbroad and
vague; as written, it is unclear what documents are being requested. NDC (and all the
applicants for WEB) went through an extensive application process that included,
among other things: the submission of the application and supporting materials; an
administrative completeness check; comment period and a formal objection process;
contention procedures and dispute resolution; an initial evaluation (which included string
reviews and demonstrations of technical, operational, and financial capability, as well as
reviews for DNS security issues); and background screening. As written, Items 6(a) and
6(b) seek “[a]ll documents” concerning every facet of the application process for each of
the seven .WEB applications, which is not a reasonable request. As such, it is subject
to the following Nondisclosure Condition:

e Information requests: (i) which are not reasonable; (ii) which are excessive or
overly burdensome; (iii) complying with which is not feasible; or (iv) are made
with an abusive or vexatious purpose or by a vexatious or querulous individual.

Should the Requestor wish to clarify or narrow the scope of Items 6(a) and 6(b), ICANN
organization will consider the revised request. However, as currently written, ltems 6(a)
and 6(b) are so overbroad and vague that ICANN organization is not able to provide a



further response at this time. In addition, Items 6(a) and 6(b) potentially seek
documents that are subject to the following Nondisclosure Conditions:

¢ Information subject to the attorney-client, attorney work product privilege, or any
other applicable privilege, or disclosure of which might prejudice any internal,
governmental, or legal investigation.

¢ Internal information that, if disclosed, would or would be likely to compromise the
integrity of ICANN's deliberative and decision-making process by inhibiting the
candid exchange of ideas and communications, including internal documents,
memoranda, and other similar communications to or from ICANN Directors,
ICANN Directors' Advisors, ICANN staff, ICANN consultants, ICANN contractors,
and ICANN agents.

e Information exchanged, prepared for, or derived from the deliberative and
decision-making process between ICANN, its constituents, and/or other entities
with which ICANN cooperates that, if disclosed, would or would be likely to
compromise the integrity of the deliberative and decision-making process
between and among ICANN, its constituents, and/or other entities with
which ICANN cooperates by inhibiting the candid exchange of ideas and
communications.

e Information provided to ICANN by a party that, if disclosed, would or would be
likely to materially prejudice the commercial interests, financial interests, and/or
competitive position of such party or was provided to ICANN pursuant to a
nondisclosure agreement or nondisclosure provision within an agreement.

e Confidential business information and/or internal policies and procedures.

e Drafts of all correspondence, reports, documents, agreements, contracts, emails,
or any other forms of communication.

With regard to Iltems 6(c) and 6(d), these requests seek “[a]ll documents concerning any
investigation or discussion related to: [...] (c) Verisign's agreement with NDC to assign
the rights to .WEB to Verisign, and (d) Verisign’s involvement in the .WEB contention
set, including all communications with NDC or Verisign.” Certain materials responsive
to Items 6(c) and 6(d) are publicly available. Verisign issued a public statement
regarding its agreement with NDC and its involvement in the auction. (See “Verisign
Statement Regarding .Web Auction Results,” available at
https://investor.verisign.com/releasedetail.cfim?ReleaselD=981994.)

Any further documents responsive to ltems 6(c) and 6(d) are subject to the following
Nondisclosure Conditions:

¢ Internal information that, if disclosed, would or would be likely to compromise the
integrity of ICANN's deliberative and decision-making process by inhibiting the
candid exchange of ideas and communications, including internal documents,



memoranda, and other similar communications to or from ICANN Directors,
ICANN Directors' Advisors, ICANN staff, ICANN consultants, ICANN contractors,
and ICANN agents.

¢ Information exchanged, prepared for, or derived from the deliberative and
decision-making process between ICANN, its constituents, and/or other entities
with which ICANN cooperates that, if disclosed, would or would be likely to
compromise the integrity of the deliberative and decision-making process
between and among ICANN, its constituents, and/or other entities with
which ICANN cooperates by inhibiting the candid exchange of ideas and
communications.

e Information provided to ICANN by a party that, if disclosed, would or would be
likely to materially prejudice the commercial interests, financial interests, and/or
competitive position of such party or was provided to ICANN pursuant to a
nondisclosure agreement or nondisclosure provision within an agreement.

e Confidential business information and/or internal policies and procedures.

e Information subject to the attorney-client, attorney work product privilege, or any
other applicable privilege, or disclosure of which might prejudice any internal,
governmental, or legal investigation.

e Drafts of all correspondence, reports, documents, agreements, contracts, emails,
or any other forms of communication.

To the extent Item 6 seeks materials that overlap with the materials responsive to Iltem
9(a) (“document productions to the DOJ” in response to the DOJ CID), ICANN
organization incorporates and refers Requestor to the response to Item 9(a) below.

Notwithstanding the above, ICANN organization will continue to review potentially
responsive materials and consult with relevant third parties, as needed, to determine if
additional documentary information is appropriate for disclosure under the DIDP. Ifitis
determined that certain additional documentary information is appropriate for public
disclosure, ICANN organization will supplement this DIDP Response and notify the
Requestor of the supplement.

ltem 7

ltem 7 seeks “[dJocuments sufficient to show the current status of NDC’s request to
assign .WEB to Verisign.” ICANN organization does not have any documentary
information responsive to this request. That said, the current application status for each
new gTLD application, including NDC’s .WEB application, is publicly available on the
New gTLD Current Application Status webpage. (See
https://gtldresult.icann.org/application-result/applicationstatus/viewstatus; see also
https://gtldresult.icann.org/applicationstatus/applicationdetails/1053.)
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ltem 8

Item 8 seeks “[dJocuments sufficient to show the current status of the delegation of
.WEB.” Materials responsive to Item 8 are publicly available. Specifically, ICANN
organization makes publicly available information concerning the current application
status for each gTLD application, including NDC’s .WEB application, on the New gTLD
Current Application Status webpage. (See https://gtldresult.icann.org/application-
result/applicationstatus/viewstatus; see also
https://gtldresult.icann.org/applicationstatus/applicationdetails/1053.) As reflected on
the foregoing webpages, .WEB is “in contracting.”

ltem 9

Item 9 seeks “[a]ll documents relating to the Department of Justice, Antitrust Division’s
("DOJ”) investigation into Verisign becoming the registry operator for WEB (“DOJ
Investigation”), including: (a) document productions to the DOJ; (b) communications
with the DOJ; (c) submissions to DOJ, including letters, presentations, interrogatory
responses, or other submissions; (d) communications with Verisign or NDC relating to
the investigation; and (e) internal communications relating to the investigation, including
all discussions by ICANN Staff and the ICANN Board.”

On 1 February 2017, DOJ issued a Civil Investigative Demand (CID) to ICANN in
connection with DOJ’s investigation of Verisign’s proposed acquisition of NDC'’s
contractual rights to operate the .WEB gTLD. ICANN provided DOJ with information
responsive to the CID.

With regard to Item 9(a), the vast majority of the documents provided to DOJ are
publicly available materials. Attachment A provides links to the publicly available
documents that ICANN organization provided to DOJ in response to the CID. With
respect to the non-public materials provided to DOJ, such materials are categorized as
follows and are subject to various Nondisclosure Conditions:

e Confidential data reports, subject to the following Nondisclosure Conditions:

o Information provided by or to a government or international organization,
or any form of recitation of such information, in the expectation that the
information will be kept confidential and/or would or likely would materially
prejudice ICANN's relationship with that party.

o Information provided to ICANN by a party that, if disclosed, would or would
be likely to materially prejudice the commercial interests, financial
interests, and/or competitive position of such party or was provided
to ICANN pursuant to a nondisclosure agreement or nondisclosure
provision within an agreement.

o Confidential business information and/or internal policies and procedures.
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O

Trade secrets and commercial and financial information not publicly
disclosed by ICANN.

e Correspondence from, to, or among ICANN organization relating to .WEB,
subject to the following Nondisclosure Conditions:

O

Information provided by or to a government or international organization,
or any form of recitation of such information, in the expectation that the
information will be kept confidential and/or would or likely would materially
prejudice ICANN's relationship with that party.

Information provided to ICANN by a party that, if disclosed, would or would
be likely to materially prejudice the commercial interests, financial
interests, and/or competitive position of such party or was provided to
ICANN pursuant to a nondisclosure agreement or nondisclosure provision
within an agreement.

Confidential business information and/or internal policies and procedures.

Trade secrets and commercial and financial information not publicly
disclosed by ICANN.

Certain of these documents comprise correspondence to or from the Requestor,
which are undoubtedly already in the Requestor’s possession, custody, or
control. If the Requestor considers its correspondence with ICANN organization
to be appropriate for public disclosure, ICANN organization can supplement this
DIDP Response and make such documents publicly available.

e Auction forms from .WEB applicants, subject to the following Nondisclosure
Conditions:

O

Information provided by or to a government or international organization,
or any form of recitation of such information, in the expectation that the
information will be kept confidential and/or would or likely would materially
prejudice ICANN's relationship with that party.

Information provided to ICANN by a party that, if disclosed, would or would
be likely to materially prejudice the commercial interests, financial
interests, and/or competitive position of such party or was provided to
ICANN pursuant to a nondisclosure agreement or nondisclosure provision
within an agreement.

Confidential business information and/or internal policies and procedures.

Trade secrets and commercial and financial information not publicly
disclosed by ICANN.
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Again, certain of these documents comprise auction forms the Requestor
submitted to ICANN organization, which are undoubtedly already in the
Requestor’s possession, custody, or control. If the Requestor considers its
auction forms to be appropriate for public disclosure, ICANN organization can
supplement this DIDP Response and make such documents publicly available.

e Self-Resolution notices regarding gTLDs other than .WEB, subject to the
following Nondisclosure Conditions:

O

Information provided by or to a government or international organization,
or any form of recitation of such information, in the expectation that the
information will be kept confidential and/or would or likely would materially
prejudice ICANN's relationship with that party.

Information provided to ICANN by a party that, if disclosed, would or would
be likely to materially prejudice the commercial interests, financial
interests, and/or competitive position of such party or was provided to
ICANN pursuant to a nondisclosure agreement or nondisclosure provision
within an agreement.

Confidential business information and/or internal policies and procedures.

Trade secrets and commercial and financial information not publicly
disclosed by ICANN.

¢ Draft Board materials, draft announcements, and other internal documents,
subject to the following Nondisclosure Conditions:

O

Information provided by or to a government or international organization,
or any form of recitation of such information, in the expectation that the
information will be kept confidential and/or would or likely would materially
prejudice ICANN's relationship with that party.

Internal information that, if disclosed, would or would be likely to
compromise the integrity of ICANN's deliberative and decision-making
process by inhibiting the candid exchange of ideas and communications,
including internal documents, memoranda, and other similar
communications to or from ICANN Directors, ICANN Directors' Advisors,
ICANN staff, ICANN consultants, ICANN contractors, and ICANN agents.

Information exchanged, prepared for, or derived from the deliberative and
decision-making process between ICANN, its constituents, and/or other
entities with which ICANN cooperates that, if disclosed, would or would be
likely to compromise the integrity of the deliberative and decision-making
process between and among ICANN, its constituents, and/or other entities
with which ICANN cooperates by inhibiting the candid exchange of ideas
and communications.
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o Confidential business information and/or internal policies and procedures.

o Information subject to the attorney—client, attorney work product privilege,
or any other applicable privilege, or disclosure of which might prejudice
any internal, governmental, or legal investigation.

o Drafts of all correspondence, reports, documents, agreements, contracts,
emails, or any other forms of communication.

o Trade secrets and commercial and financial information not publicly
disclosed by ICANN.

Item 9(b) seeks “[a]ll documents relating to the Department of Justice, Antitrust
Division’s (“DOJ”) investigation into Verisign becoming the registry operator for WEB
("DOJ Investigation”), including [...] (b) communications with the DOJ.” Documents
responsive to Iltem 9(b) are subject to the following Nondisclosure Conditions:

e Information provided by or to a government or international organization, or any
form of recitation of such information, in the expectation that the information will
be kept confidential and/or would or likely would materially prejudice ICANN's
relationship with that party.

e Information subject to the attorney-client, attorney work product privilege, or any
other applicable privilege, or disclosure of which might prejudice any internal,
governmental, or legal investigation.

Item 9(c) seeks “[a]ll documents relating to the Department of Justice, Antitrust
Division’s (“DOJ”) investigation into Verisign becoming the registry operator for WEB
(“DOJ Investigation”), including: [...] (c) submissions to DOJ, including letters,
presentations, interrogatory responses, or other submissions.” Documents responsive
to Item 9(c) are subject to the following nondisclosure conditions:

e Information provided by or to a government or international organization, or any
form of recitation of such information, in the expectation that the information will
be kept confidential and/or would or likely would materially prejudice ICANN's
relationship with that party.

e Information subject to the attorney-client, attorney work product privilege, or any
other applicable privilege, or disclosure of which might prejudice any internal,
governmental, or legal investigation.

¢ Internal information that, if disclosed, would or would be likely to compromise the
integrity of ICANN's deliberative and decision-making process by inhibiting the
candid exchange of ideas and communications, including internal documents,
memoranda, and other similar communications to or from ICANN Directors,
ICANN Directors' Advisors, ICANN staff, ICANN consultants, ICANN contractors,
and ICANN agents.
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e Confidential business information and/or internal policies and procedures.

Item 9(d) seeks “[a]ll documents relating to the Department of Justice, Antitrust
Division’s (‘DOJ’) investigation including Verisign becoming the registry operator for
.WEB, including [...] (d) communications with Verisign or NDC relating to the
investigation....” ICANN organization did not engage in written communications with
Verisign or NDC concerning the substance of DOJ’s investigation and therefore ICANN
org does not have any documentary information responsive to this request.

Item 9(e) seeks “[a]ll documents relating to the Department of Justice, Antitrust
Division’s (‘DOJ’) investigation including Verisign becoming the registry operator for
\WEB, including [...] (e) internal communications relating to the investigation, including
all discussions by ICANN Staff and the ICANN Board.” Documents responsive to Iltem
9(e) are subject to the following Nondisclosure Conditions:

¢ Information subject to the attorney-client, attorney work product privilege, or any
other applicable privilege, or disclosure of which might prejudice any internal,
governmental, or legal investigation.

¢ Internal information that, if disclosed, would or would be likely to compromise the
integrity of ICANN's deliberative and decision-making process by inhibiting the
candid exchange of ideas and communications, including internal documents,
memoranda, and other similar communications to or from ICANN Directors,
ICANN Directors' Advisors, ICANN staff, ICANN consultants, ICANN contractors,
and ICANN agents.

e Drafts of all correspondence, reports, documents, agreements, contracts, emails,
or any other forms of communication.

ltem 10

Item 10 seeks “[a]ll joint defense or common interest agreements between ICANN and
Verisign and/or NDC relating to the DOJ Investigation.” ICANN does not have any
documentary information responsive to this request.

Public Interest in Disclosure of Information Subject to Nondisclosure Conditions

Notwithstanding the applicable Nondisclosure Conditions identified in this Response,
ICANN organization has considered whether the public interest in disclosure of the
information subject to these conditions at this point in time outweighs the harm that may
be caused by such disclosure. ICANN org has determined that there are no current
circumstances for which the public interest in disclosing the information outweighs the
harm that may be caused by the requested disclosure. ICANN org will continue to
review potentially responsive materials and consult with relevant third parties, as
needed, to determine if additional documentary information is appropriate for disclosure
under the DIDP. If it is determined that certain additional documentary information is
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appropriate for public disclosure, ICANN org will supplement this DIDP Response and
notify the Requestor of the supplement.

About DIDP

ICANN's DIDP is limited to requests for documentary information already in existence
within ICANN that is not publicly available. In addition, the DIDP sets forth Defined
Conditions of Nondisclosure. To review a copy of the DIDP, please see
http://www.icann.org/en/about/transparency/didp. ICANN organization makes every
effort to be as responsive as possible to the entirety of your Request. As part of its
accountability and transparency commitments, ICANN organization continually strives to
provide as much information to the community as is reasonable. ICANN organization
encourages you to sign up for an account at ICANN.org, through which you can receive
daily updates regarding postings to the portions of ICANN organization's website that
are of interest. If you have any further inquiries, please forward them to
didp@icann.org.
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ATTACHMENT A



DOCUMENT DESCRIPTION

LINK

App cant Gu debook

https://newgt ds. cann.org/en/app cants/agb/gu debook fu 04 un12 en.pdf

ICANN Auct on Ru es, Eva uat on Processes, Etc.

https://newgt ds. cann.org/en/program status/eva uat on pane s#overv ew

https://newgt ds. cann.org/en/program status/odr

https://newgt ds. cann.org/en/app cants/auct ons

Documents Perta n ng to .WEB App catons

https://newgt ds. cann.org/s tes/defau t/f es/drsp/03feb14/determ naton 1 1
1033 22687 en.pdf

https://gt dresu t. cann.org/app cat onstatus/str ngcontent onstatus:down oad
auct onreport/233

Mater a s re February 27, 2014 Board Governance
Comm ttee ("BGC") Meet ng

https://www. cann.org/resources/board mater a /m nutes bgc 2014 02 27 en

https://www.
en.pdf

cann.org/en/system/f es/f es/request annex v stapr nt 06feb14

https://www. cann.org/en/system/f es/f es/sereboff to bgc 24feb14 en.pdf

https://www.
en.pdf

cann.org/en/system/f es/f es/determ naton v stapr nt 27feb14

https://www. cann.org/resources/board mater a /agenda bgc 2014 02 27 en

https://www. cann.org/en/system/f es/f es/request v stapr nt 06feb14 en.pdf

Mater a s re October 22, 2015 Regu ar Meet ng of the
ICANN Board

https://www. cann.org/resources/board mater a /reso utons 2015 10 22 en

https://www. cann.org/resources/board mater a/m nutes 2015 10 22 en

https://www. cann.org/resources/board mater a /pre m report 2015 10 22 en

https://www. cann.org/en/system/f es/bm/br ef ng materas 1 redacted
220oct15 en.pdf

https://www. cann.org/en/system/f es/bm/br ef ng materas 2 22oct15 en.pdf

Mater a s re December 2, 2015 Spec a Meet ng of the
ICANN Board

https://www. cann.org/resources/board mater a /reso ut ons 2015 12 02 en

https://www. cann.org/resources/board mater a/m nutes 2015 12 02 en

https://www. cann.org/resources/board mater a /pre m report 2015 12 02 en

https://www. cann.org/en/system/f es/bm/br ef ng materas 1 redacted
02dec15 en.pdf

https://www. cann.org/en/system/f es/bm/br ef ng materas 2 redacted
02dec15 en.pdf

Mater a s re March 3, 2016 Regu ar Meet ng of the ICANN
Board

https://www. cann.org/resources/board mater a /pre m report 2016 03 03 en

https://www. cann.org/en/system/f es/bm/br ef ng materas 1 redacted
03mar16 en.pdf

https://www. cann.org/en/system/f es/bm/br ef ng mater as 2 redacted
03mar16 en.pdf

https://www. cann.org/resources/board mater a /reso ut ons 2016 03 03 en

https://www. cann.org/resources/board mater a /m nutes 2016 03 03 en

Matera s re Juy 21, 2016 BGC Meet ng

https://www. cann.org/resources/board mater a /m nutes bgc 2016 07 21 en

https://www. cann.org/en/system/f es/f es/recons deraton 16 9 ruby gen
rad x request redacted 17 u 16 en.pdf

https://www. cann.org/en/system/f es/f es/recons deraton 16 9 ruby gen
rad x bgc determ naton 21 u 16 en.pdf

Mater a s re September 15, 2016 Regu ar Meet ng of the
ICANN Board

https://www. cann.org/resources/board mater a/m nutes 2016 09 15 en

https://www. cann.org/resources/board mater a /pre m report 2016 09 15 en

Pub ¢ App caton Mater a s for .WEB

https://gt dresu t. cann.org/app cat onstatus/app catondeta s:down oadapp
cat on/15967t:ac=1596

https://gt dresu t. cann.org/app cat onstatus/app cat ondeta s:down oadapp
cat on/2927?t:ac=292

https://gt dresu t. cann.org/app cat onstatus/app catondeta s:down oadapp
cat on/5427?t:ac=542

https://gt dresu t. cann.org/app cat onstatus/app catondeta s:down oadapp
cat on/1561?t:ac=1561

https://gt dresu t. cann.org/app cat onstatus/app cat ondeta s:down oadapp
cat on/15607t:ac=1560




https://gt dresu t. cann.org/app cat onstatus/app catondeta s:down oadapp
cat on/10537t:ac=1053

https://gt dresu t. cann.org/app cat onstatus/app catondeta s:down oadapp
cat on/6927?t:ac=692

https://gt dresu t. cann.org/app cat onstatus/app catondeta s:down oadapp
cat on/520?t:ac=520

https://gt dresu t. cann.org/app cat onstatus/app cat ondeta s:down oadapp
cat on/16637t:ac=1663

.\WEB/.WEBS Content on Set Status

https://gt dresu t. cann.org/app caton
resu t/app cat onstatus/content onsetd agram/233

V staprnt L mted v. ICANN (WEBS) IRP Matera s

https://www. cann.org/resources/pages/v staprnt v_cann 2014 06 19 en

https://www. cann.org/en/system/f es/f es/v staprnt v cann fna decaraton
09oct15 en.pdf

https://www. cann.org/en/system/f es/f es/ cann response add t ona
subm ss on redacted 01may15 en.pdf

https://www. cann.org/en/system/f es/f es/v stapr nt response petton new
hear ng 30apr15 en.pdf

https://www. cann.org/en/system/f es/f es/v stapr nt petton new hear ng
30apr15 en.pdf

https://www. cann.org/en/system/f es/f es/v staprnt add tona subm sson
procedura order 2 redacted 24apr15 en.pdf

https://www. cann.org/en/system/f es/f es/v staprnt add tona subm sson
reference mater a redacted 24apr15 en.pdf

https://www. cann.org/en/system/f es/f es/procedura order 2 19apr15
en.pdf

https://www. cann.org/en/system/f es/f es/ cann rp support response
redacted 02apr15 en.pdf

https://www. cann.org/en/system/f es/f es/ cann rp response exh b ts
02apr15 en.pdf

https://www. cann.org/en/system/f es/f es/v stapr nt rp support request
redacted 02mar15 en.pdf

https://www. cann.org/en/system/f es/f es/v staprnt rp support annex
redacted 02mar15 en.pdf

https://www. cann.org/en/system/f es/f es/v staprnt rp support reference
mater a redacted 02mar15 en.pdf

https://www. cann.org/en/system/f es/f es/procedura order 1 30 an15 en.pdf

https://www. cann.org/en/system/f es/f es/ cann response rp 21 u 14 en.pdf

https://www. cann.org/en/system/f es/f es/v staprnt rp notce 11jun14
en.pdf

https://www. cann.org/en/system/f es/f es/v staprnt rp request 11juni14
en.pdf

https://www. cann.org/en/system/f es/f es/v staprnt rp request annex 1
11 un14 en.pdf

https://www. cann.org/en/system/f es/f es/v stapr nt rp request annex 11
11 un14 en.pdf

https://www. cann.org/en/system/f es/f es/v staprnt rp reference matera 1
11un14 en.pdf

https://www. cann.org/en/system/f es/f es/v staprnt rp reference matera 6
11 un14 en.pdf

Auct on Part c pat on Forms (temp ates)

https://newgt ds. cann.org/en/app cants/auct ons/b dder form 09nov17
en.pdf

https://newgt ds. cann.org/en/app cants/auct ons/ru es nd rect content on
24feb15 en.pdf




https://newgt ds. cann.org/en/app cants/auct ons/b dder agreement 09nov17
en.pdf

https://newgt ds. cann.org/en/app cants/auct ons/b dder agreement
supp ement 09nov17 en.pdf

https://newgt ds. cann.org/en/app cants/auct ons/b dder des gnat on form
09nov17 en.pdf

Auct on Resu t Reports

https://gt dresu t. cann.org/app caton
resu t/app cat onstatus/str ngcontent onstatus:down oadauct onreport/16

https://gt dresu t. cann.org/app caton
resu t/app cat onstatus/str ngcontent onstatus:down oadauct onreport/52

https://gt dresu t. cann.org/app caton
resu t/app cat onstatus/str ngcontent onstatus:down oadauct onreport/82

https://gt dresu t. cann.org/app caton
resu t/app cat onstatus/str ngcontent onstatus:down oadauct onreport/144

https://gt dresu t. cann.org/app caton
resu t/app cat onstatus/str ngcontent onstatus:down oadauct onreport/214

https://gt dresu t. cann.org/app caton
resu t/app cat onstatus/str ngcontent onstatus:down oadauct onreport/112

https://gt dresu t. cann.org/app caton
resu t/app cat onstatus/str ngcontent onstatus:down oadauct onreport/28

https://gt dresu t. cann.org/app caton
resu t/app cat onstatus/str ngcontent onstatus:down oadauct onreport/229

https://gt dresu t. cann.org/app caton
resu t/app cat onstatus/str ngcontent onstatus:down oadauct onreport/109

https://gt dresu t. cann.org/app caton
resu t/app cat onstatus/str ngcontent onstatus:down oadauct onreport/226

https://gt dresu t. cann.org/app caton
resu t/app cat onstatus/str ngcontent onstatus:down oadauct onreport/20

https://gt dresu t. cann.org/app caton
resu t/app cat onstatus/str ngcontent onstatus:down oadauct onreport/41

https://gt dresu t. cann.org/app caton
resu t/app cat onstatus/str ngcontent onstatus:down oadauct onreport/233

https://gt dresu t. cann.org/app caton
resu t/app cat onstatus/str ngcontent onstatus:down oadauct onreport/6

https://gt dresu t. cann.org/app cat on resu t/app cat onstatus/auct onresu ts

https://gt dresu t. cann.org/app cat onstatus/str ngcontent onstatus:down oad
auct onreport/39

https://gt dresu t. cann.org/app cat onstatus/str ngcontent onstatus:down oad
auct onreport/67

Ruby Gen v. ICANN L tgaton Matera s

https://www. cann.org/en/system/f es/f es/ tgaton ruby g en comp ant
22 u 16 en.pdf

https://www. cann.org/en/system/f es/f es/ tgaton ruby g en ex parte
app caton tro memo po nts authortes 22 u 16 en.pdf

https://www. cann.org/en/system/f es/f es/ tgaton ruby g en dec arat on
paua zecchn 22 u 16 en.pdf

https://www. cann.org/en/system/f es/f es/ tgat on ruby g en dec arat on
onathon nevett 22 u 16 en.pdf

https://www. cann.org/en/system/f es/f es/ tgaton ruby gen cann
oppos ton ex parte app caton tro 25 u 16 en.pdf

https://www. cann.org/en/system/f es/f es/ tgaton ruby gen court order
deny ng p a nt ff ex parte app caton tro 26 u 16 en.pdf

https://www. cann.org/en/system/f es/f es/ tgat on ruby g en amended
comp a nt 08aug16 en.pdf

https://www. cann.org/en/system/f es/f es/ tgat on ruby g en mot on court
ssue schedu ng order 26oct16 en.pdf

https://www. cann.org/en/system/f es/f es/ tgat on ruby g en dec arat on
zacch n 26o0ct16 en.pdf




Notice: https://www. cann.org/en/system/f es/f es/ tgaton ruby gen cann
not ce moton d sm ss frst amended comp a nt 26oct16 en.pdf
Memorandum: https://www. cann.org/en/system/f es/f es/ t gaton ruby gen
cann memorandum po nt author t es support mot on d sm ss frst amended
comp a nt 26oc¢t16 en.pdf

https://www. cann.org/en/system/f es/f es/ tgat on ruby g en mot on court
ssue schedu ng order 26oct16 en.pdf

https://www. cann.org/en/system/f es/f es/ tgaton ruby g en opposton
mot on d sm ss frst amended comp a nt 07nov16 en.pdf

https://www. cann.org/en/system/f es/f es/ tgaton ruby gen p a nt ff request
jud ca not ce support oppos ton cann moton d smss frst amended
comp a nt 07nov16 en.pdf

https://www. cann.org/en/system/f es/f es/ tgaton ruby gen cann
oppos t on mot on court ssue schedu ng order 07nov16 en.pdf

https://www. cann.org/en/system/f es/f es/ tgaton ruby gen cannrepy
support mot on d sm ss frst amended comp a nt 14nov16 en.pdf

https://www. cann.org/en/system/f es/f es/ tgaton ruby gen repy moton
court ssue schedu ng order 14nov16 en.pdf

https://www. cann.org/en/system/f es/f es/ tgaton ruby gen court order
mot on d sm ss frst amended comp a nt 28nov16 en.pdf

https://www. cann.org/en/system/f es/f es/ tgaton ruby g en judgment
28nov16 en.pdf

https://www. cann.org/en/system/f es/f es/ tgat on ruby g en not ce appea
regard ng d sm ssa 20dec16 en.pdf

Court f ngs ava ab e at https://www.pacer.gov/f ndcase.htm

M sce aneous Mater a s Subm tted n Response to CID

Nesen ICANN Goba Consumer Research Apr 2015, ava abe at:
http://newgt ds. cann.org/en/rev ews/cct/g oba consumer survey 29may15
en.pdf

Nesen ICANN Goba Consumer Research Apr 2015, ava ab e at:
http://newgt ds. cann.org/en/rev ews/cct/g oba consumer survey 29may15
en.pdf

N e sen ICANN G oba Reg strant Survey September 2015, ava ab e at
http://newgt ds. cann.org/en/rev ews/cct/g oba reg strant survey 25sep15
en.pdf

N e sen ICANN G oba Reg strant Survey September 2015, ava ab e at
http://newgt ds. cann.org/en/rev ews/cct/g oba reg strant survey 25sep15
en.pdf

Phase | Assessment of the Compet t ve Effects Assoc ated w th the New
gTLD Program, ava ab e at:

http://newgt ds. cann.org/en/rev ews/cct/compet t ve effects phase one
assessment 28sep15 en.pdf

ICANN App cat on Process Survey November 2016 ICANN 57 Top ne
Presentat on, pub cy ava abe at

https://commun ty. cann.org/down oad/attachments/56135378/2016%20ICAN
N%20App cat on%20Process%20ICANN%2057%20Top ne%20v1.1.pptx?v
ers on=1&mod f cat onDat

ICANN App cat on Process Survey November 2016 ICANN 57 Top ne
Presentat on, pub cy ava abe at

https://commun ty. cann.org/down oad/attachments/56135378/2016%20ICAN
N%20App cat on%20Process%20ICANN%2057%20Top ne%20v1.1.pptx?v
ers on=1&mod f cat onDat

ICANN Announces Phase One Resu ts from Econom ¢ Study Eva uat ng
Competton nthe Doman Name Space, ava ab e at:
https://www. cann.org/news/announcement 2 2015 09 28 en

Phase | Assessment of the Compet t ve Effects Assoc ated w th the New
gTLD Program, by Greg Rafert and Cather ne Tucker, ava ab e at:
http://newgt ds. cann.org/en/rev ews/cct/compet t ve effects phase one
assessment 28sep15 en.pdf




Econom ¢ Study on New gTLD Program’s Compet t ve Effects: Phase Il
Resu ts Ava ab e for Pub ¢ Comment, ava ab e at:
https://www. cann.org/news/announcement 2016 10 11 en

Phase Il Assessment of the Compet t ve Effects Assoc ated w th the New
gTLD Program, by Greg Rafert and Cather ne Tucker, ava ab e at
https://newgt ds. cann.org/en/rev ews/cct/compet t ve effects phase two
assessment 11oct16 en.pdf

ICANN Econom c Study FAQs, ava ab e at
https://newgt ds. cann.org/en/rev ews/cct/econom c study fags 28sep15 en

Compet t on, Consumer Trust and Consumer Cho ce Rev ew Team Draft
Report Webs te Announcement, ava ab e at:
https://www. cann.org/news/announcement 2 2017 03 07 en

Compet t on, Consumer Trust and Consumer Cho ce Rev ew Team Draft
Report (on CCTRT rev ew of the degree to wh ch the New gTLD Program
promoted consumer trust and cho ce and ncreased competton n the
Doma n Name System market), ava ab e at: https://www

December 11, 2013 Cover Ema from Erk W bers (D rector, WIPO
Arb trat on and Med at on Center) w th WIPO Arb trat on and Med at on
Center End Report on Lega R ghts Object on Procedure, ava ab e at
https://www. cann.org/en/system/f es/correspondence/

ICANN Announces Phase One Resu ts from Mu t year Consumer Stud on
the Doma n Name Landscape (29 May 2015), ava abe at

http://newgt ds. cann.org/en/rev ews/cct/g oba AAéconsumeraAésurveyaAé2
9may15aAéen.pdf

New gTLD Reg strat ons of Brand TLD TM Strngs 10 18 16, ava abe at
https://commun ty. cann.org/down oad/attachments/56135378/gTLD%20reg s
trat ons.x sx?vers on=1&mod f cat onDate=1470903888000&ap =v2

Nesen